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EASEMENT AGREEMENT

THIS EASEMENT AGREEMENT (this “Agreement™) is made as of the j2'h day of
October, 2010 among STRATEGIC/EXTELL 34th STREET, LLC, formerly known as
Strategic/Intell 34th Street, LLC, a New York limited liability company and WEST 33rd
STREET LLC. a Delaware Company (collectively, “Extell”), having an oftice at 805 Third
Avenue, 7th Floor, New York, New York 10022; and THE CITY OF NEW YORK (“City™). a
municipal corporation of the State of New York, having an office at City Hall, New York, New
York 10007 (Extell and the City, cach, a “Party” and collectively, the “Parties™).

WITNESSETH:

WHEREAS, Extell is the owner of certain parcels of real property in the Borough of
Manhattan, City and State of New York, currently designated as Block 705, Lots 1, 5 and part of
54 on the Tax Map of the Borough of Manhattan, County and State of New York (but all
intended to be merged into Lot 1 subsequent to the date hereof), as more particularly described in
Exhibit A annexed hereto and made a part hereof (the “Property”), Strategic/Extell 34th Street,
LLLC being the owner of Block 705, Lot 1 and West 33rd Street LLC being the owner of Block
705, Lot 5 and part of Lot 54; and

WHEREAS, the City, in collaboration with the Metropolitan Transportation Authority
(the “Authority”), the Metropolitan Transportation Authority Capital Construction (“MTACC”)
and MTA New York City Transit Authority (“"NYCT"”) (the Authority, MTACC and NYCT,
collectively, the “MTA”™), is extending a subway line, commonly known as the Number 7 Line,
to the west along West 41% Street and to the south along 11™ Avenue to approximately West 34"
Street, with additional underground facilities to West 24" Street (the extension of the No. 7 Line,
inclusive of structures and facilities ancillary thereto, is hereinafter referred to as the
“Extension™); and

WHEREAS, a portion of the Extension will be located at the Property (the subway
structures and facilities to be constructed in accordance with the terms and provisions of this
Agreement in the portions of the Property as provided in this Agreement are herein collectively
called, the “Subway Improvements”); and

WHEREAS, the No. 7 Line, inclusive of the Extension, is or will be leased by the City
to the NYCT, a public benefit corporation chartered by the New York State Legislature, pursuant
to an Agreement of Lease, dated as of June 1, 1953, as subsequently amended, restated and
extended (the “NYCT Master Lease’™); and

WHEREAS, Extell and the City heretofore entered into a lease (the “Lease™), dated as of
June 12, 2007, pursuant to which Extell lcased the Property to the City for certain uses in
connection with the construction of the Extension; and

WHEREAS, simultancously with the execution of this Agreement, the Lease is being
terminated by mutual agreement of the Partics; and



WHEREAS, the City has requested that Extell grant certain permanent, temporary and
intertim casements at, above, under and through the subsurface of the Property for the
construction and operation of the Subway Improvements; and

WHEREAS, Extell desires to grant the "Permanent Easement™, the “Interim Easement™
and the “Temporary Easement” (as cach such term is hereinafter detined), subject to and in
accordance with the terms and conditions of this Agreement, and the City desires to accept the
Permanent Easement, the Interim Easement and the Temporary Easement, subject to and in
accordance with such terms and conditions; and

WHEREAS, Extell intends to (but has no obligation to) develop the Property and
construct from time to time improvements thereon (such improvements, any additions thereto,
and any alterations or changes to any such improvements are hereinafter referred to as “Grantor
Improvements”) and/or lease or convey the Property to successors, assigns, or lessees for such

purposes;

NOW, THEREFORE, in consideration of the covenants and mutual premises herein
contained, and for good and valuable consideration received by Extell, the receipt and
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

1. Grant of Permanent Easement; Grantor Reservations

(a) Exclusive Permanent Easement. Extell and the respective successors and
assigns of both entities comprising Extell (collectively, “Grantor”), for the benefit and use of
the City, including any department, bureau, board, commission, agency or instrumentality
thereof, the City's corporate successors and “Permitted Assignees” (as hereinafter defined)
(collectively, “Grantee”), as well as for the benefit and use of Grantee's licensees, lessees,
contractors, agents, invitees, and designees, including, without limitation, the MTA (collectively,
“Grantee’s Designees”), do hereby grant, establish, create and declare an exclusive perpetual
easement as more particularly described in Sections 1(a)(i), (i), and (iii) below (the “Permanent
Easement”), for the sole purposes of construction, installation, maintenance, repair, operation
and inspection of the Subway [mprovements, and passenger use thereof (the “Subway Uses”™).
This grant of the Permanent Easement is made by Grantor and accepted by the Grantee expressly
subject to all of the terms and conditions of this Agreement. The Permanent Easement comprises
the following areas of the Property (collectively, the “Permanent Easement Area”):

(i) The portions of the Property depicted as Sections 2 and 2A on
Exhibit B annexed hereto and made part hereof, the metes and bounds of which are set forth as
Sections 2 and 2A on Exhibit C annexed hereto and made part hereof;

(ii)  The portions of the Property depicted as Section 3 on Exhibit B
annexed hereto and made part hereof, the metes and bounds of which are set forth as Section 3
on Exhibit C annexed hereto and made part hereot (in which portion of the Permanent Easement
Area a structure is intended to be constructed by Grantee and/or a Grantee Designee to house
venting, mechanical and other equipment used, or intended to be used, for the operation and
maintenance of the Extension (the “Vent Building™)), but excluding the arca (the “Loading
Dock Area™) depicted as Section 5 on Exhibit B, annexed hereto and made a part hereof, the



metes and bounds of which are set torth as Section 5 on Exhibit C annexed hereto and made part
hercof: and.

(iif)  The portions ot the Property depicted as Sections 1, 6 and 7 on
Exhibit B annexed hereto and made part hereof, the metes and bounds of which are set forth as
Sections 1, 6 and 7 on Exhibit C annexed hereto and made part hereof.

For the avoidance of doubt, the “Grantor Sidewalk Access Areas™ (as hereinafter defined) are not
deemed to be part of the Permanent Easement Area for purposes of this Agreement.

(b) Non-Exclusive Permanent Easement. Grantor, for the benefit and use of
Grantee, as well as for the benetit and use of Grantee’s Designees, does hereby grant, establish,
create and declare non-exclusive perpetual easements (the “Grantor Sidewalk Access
Easements”) over and across the areas depicted on Exhibit D annexed hereto and made part
hereof (the “Grantor Sidewalk Access Areas”) for the sole and limited purpose of access for
personnel, vehicles and equipment to and from the Vent Building and other Subway
Improvements. This grant of the Grantor Sidewalk Access Easements is made by Grantor and
accepted by the Grantee expressly subject to all of the terms and conditions of this Agreement.
Grantee acknowledges that the Grantor Sidewalk Access Areas may be used by Grantor and
other persons and entities, including, without limitation, the general public, provided that Grantor
may not construct improvements at or use the Grantor Sidewalk Access Areas in a manner that
unreasonably impairs Grantee’s and Grantee Designees’ permitted use of the Grantor Sidewalk

Access Areas.

(c) Notwithstanding anything to the contrary contained herein, Grantor hereby
declares and/or reserves, for the benefit of itself and “Grantor’s Designees” (as hereinafter
defined), and the grant of each and all of the Permanent Easement, Interim Easement and, if
applicable, the Temporary Easement, are expressly subject to, the following rights (the “Grantor
Use and Access Rights”), which Grantor Use and Access Rights shall, as provided in Section 2
hereof, inclusive of the application of Section 2(b), be subject to the “MTA Authority Conditions
and Limitations” (as hereinafter defined):

(i) After the expiration of the “Term” (as hereinafter defined), the
right to enter upon, and to authorize its lessees, licensees, contractors, agents and other designees
(collectively “Grantor’s Designees”) to enter upon, the Permanent Easement Area and Interim
Easement Area for the purposes of inspection, maintenance, and repair of the “Load Bearing
Subway Improvements” (as hereinafter defined) in accordance with this Agreement. Grantor
shall provide not less than five (5) days notice to the MTA prior to each proposed entry for such
purpose, provided however, that, upon receipt of any such notice, the MTA may notify Grantor
within such five (5) day period that a delayed entry is reasonably required in good faith by the
MTA.

(i) After the expiration of the Term, the right to enter upon, and to
authorize Grantor’s Designees to enter upon, the Permanent Easement Area and the Interim
[Fasement Area for the purposes of construction, inspection, maintenance, and repair of Grantor
Improvements, and the removal of “Interim Area Structures™ (as hereinalter defined) in
connection therewith, in accordance with this Agreement. Grantor shall notitfy Grantee and the



MTA concerning the commencement of construction of Grantor Improvements, and Grantee
shall cause the MTA to designate a person or persons with whom Grantor shall coordinate any
such entry.

(ii1)  The right to enter upon. and to authorize Grantor’s Designees to
enter upon the Permanent Easement Area, Interim [Zasement Area and l"empomry Easement
Area to address, in the most limited manner as is reasonably possible given the emergency
circumstances, a condition that has arisen in the Permanent Easement Area which presents a
clear, serious and imminent danger to persons at the Property or a clear, serious and imminent
risk of damage or destruction of Grantor Improvements (an “Emergency Conditien™), and
which is not being appropriately addressed by Grantee or Grantee’s Designees given the
Emergency Condition. Grantor and Grantor’s Designees shall use all reasonable ettorts in good
faith to provide advance notice of any kind (i.e., written, oral or otherwise) to Grantee and the
MTA prior to so addressing an Emergency Condition, and shall provide written notice to Grantee
and the MTA of any entry by Grantor or Grantor’s Designees for Emergency Condition purposes
as soon as reasonably practicable thereafter.

(iv)  The right to have Grantor Improvements encroach into the
Permanent Easement Area but solely by reason of settling and any associated shifting of Grantor
Iimprovements subsequent to their construction, provided that such Grantor Improvements were
constructed in accordance with this Agreement, and applicable “Requirements™ (as hereinafter
defined), and the encroachments do not adversely impact Subway Uses or Subway
Improvements.

(v) The right to replace the “Fagade” (as hereinafter defined), despite
the same being within the bounds of the Permanent Easement Area, subject to and as provided in
Section 11 of this Agreement and to maintain the same at all times.

(vi)  The right (“Grantor’s Support and Connection Rights”) to have
the Grantor Improvements connect to and derive support from the “Load Bearing Subway
Improvements” at the “Connection Locations” (as hereinafter defined) in accordance with the
“Load Specifications” (as hereinafter defined) and subject to and in accordance with the terms
and conditions of this Agreement.

(vii)  The right (“Grantor Foundation Rights™) to construct foundation
elements for Grantor Improvements in the “Grantor Area” (as hereinafter defined) but in close
proximity to the Permanent Easement Area, as shown, identified and/or described in the
“Baseline Plans” (as hereinatter defined).

(viii) The right to enter the Property during the Term to observe the
construction of the Subway Improvements set forth in the Plans monthly or more frequently as
rcasonably necessary or appropriate in the good faith judgment of Grantor. Grantee shall cause
the MTA to designate a person or persons with whom Grantor shall coordinate any such entry.

(ix)  Any other rights which Grantor may have under this Agreement.

2. MTA Authority.




(a) Notwithstanding anything to the contrary in this Agreement, but subject in
all cases to the terms of Section 2(b) below, nothing in this Agreement shall limit or be construed
as limiting the MTA"s authority (or the authority of any successor operator of the New York City
subway system) (the “MTA Authority”) to impose, pursuant to any applicable federal, New
York State or New York City law, rule or regulation, or pursuant to any rule, regulation or policy
adopted by or otherwise established by the MTA in connection therewith or in furtherance of its
responsibilitics to operate and maintain the safety and security of the New York City subway
system, any conditions or limitations (hereinafter, “MTA Authority Conditions and
Limitations”) regarding the scope or exercise by Grantor or Grantor’s Designees of the Grantor
Use and Access Rights, including, without limitation, any conditions or limitations that are
inconsistent with the Grantor Use and Access Rights or any other conditions and/or limitations
described in this Agreement.

(b) Without limiting subsection (a) above, in the event that the MTA imposes
any MTA Authority Conditions and Limitations that are inconsistent with any of the Grantor Use
and Access Rights or any other rights of Grantor described in this Agreement, the MTA’s
imposition thereof may be treated by Grantor as a breach of this Agreement by Grantee for
which the remedies described in Section 20 are available to Grantor, except that the MTA’s
imposition of MTA Authority Conditions and Limitations regarding the construction means and
methods for Grantor Improvements that are commensurate with conditions and limitations on
construction means and methods imposed by the MTA on other development projects in the
vicinity of subway facilities shall not constitute a breach of this Agreement by Grantee. For the
avoidance of doubt, notwithstanding the MTA Authority, any failure on the part of Grantee to
cause the MTA to accept or recognize Grantor’s rights under this Agreement or to permit
Grantor to exercise any such rights and/or otherwise cooperate therewith shall constitute, as
applicable, either a “Deviation” (as hereinafter defined) or a breach by Grantee for purposes of
this Agreement.

3. Grants of Temporary Easement and Interim Easement.

(a) Grant of Temporary Easement. Grantor, for the benefit and use of
Grantee, as well as for the benefit and use of Grantee’s Designees, does hereby grant, establish,
create and declare an exclusive, temporary easement (the “Temporary Easement”) at, above,
and under and through the entire Property (the “Temporary Easement Area™) during the
“Term” (as hereinafter defined), solely for purposes of the Subway Uses and for construction of
the segment of Hudson Park and Boulevard between West 33™ and West 34" Streets (the
“Southern Segment of Hudson Park and Boulevard”). This grant of Temporary Easement is
made by Grantor and accepted by Grantee expressly subject to all of the terms and conditions of
this Agreement.

(1) The Temporary Easement shall have an initial term (the *Initial
Term”™) commencing on the cftective date of this Agreement and expiring on December 31,
2014. The term of the Temporary Easement shall, if applicable, be extended as described in
Section 6(c) below (such extension, if applicable, being herein called the “Extension Term”).
The Initial Term and the Extension Term, if any, are hereinafter referred to collectively as the
“Term”,



(i1) Without limiting Grantee's Temporary Easement rights in any
manner, but in recognition of the fact that it is in the best interest of the City to advance private
development at the Property as soon as practicable. if, during the Term, Grantor submits to
Grantee and the MTA a construction plan which indicates with a reasonable degree of specificity
how Grantor's Designees would perform construction work at the Property for Grantor
Improvements during the Term, and which demonstrates that such Grantor Designee
construction work would not have any material, adverse impacts on the construction cost or
schedule of the Extension or the Southern Scgment of Hudson Park and Boulevard, as
determined by Grantee and the MTA in their sole but good faith discretion, then Grantee shall
use all reasonable efforts in good faith to cause the MTA to accept such plan and/or to enter into
discussions with Grantor to modify such plan as necessary to make it acceptable to the MTA. In
the event that any such plan is accepted by Grantee and MTA, Grantor’s Use and Access Rights
shall be deemed to be modified accordingly to permit such work.

(b) Interim Easement. Grantor, for the benefit and use of Grantee, as well as
for the benefit and use of Grantee’s Designees, does hereby grant, establish, create and declare
an exclusive, interim easement (the “Interim Easement”) in the two (2) areas (collectively, the
“Interim Easement Area”) depicted as Sections 3A and 4 in Exhibit B annexed hereto and
made part hereof, the metes and bounds of which are set forth as Sections 3A and 4 on Exhibit C
annexed hereto and made part hereof, solely for the purpose of construction, installation,
maintenance, repair, operation and inspection of (i) a parapet wall and a stairwell headhouse on
the roof of the Vent Building and (ii) a temporary surface along the wall on the northern face of
the Vent Building (collectively, the “Interim Area Structures”). This grant of Interim
Easement is made by Grantor and accepted by Grantee expressly subject to all of the terms and
conditions of this Agreement. With regard to the Interim Area Structures:

(1) Grantee shall have no obligation to remove the Interim Area
Structures.

(i)  Grantor shall have the right (but not the obligation), at the cost and
expense of Grantor, to remove the [nterim Area Structures in connection with the construction of
any Grantor Improvement that will connect to the roof or northern face of the Vent Building.

(iii)  During Grantor’s removal of the Interim Area Structures, Grantor
shall cause the Interim Easement Area to remain in compliance with applicable Requirements.
In the event that, after Grantor’s removal of all or a portion of the Interim Area Structures, the
construction of the Grantor Improvements in the Interim Easement Area is materially delayed or
abandoned, Grantor shall reconstruct the Interim Area Structures if and to the extent necessary to
cause the Interim Easement Area to be in compliance with applicable Requirements. Should
Grantor fail, if the same is dictated by applicable Requirements, to so reconstruct, then, upon not
less than thirty (30) days’ notice {from Grantee, Grantee shall have the right to reconstruct (at
Grantor’s cost) if within such thirty (30) day period Grantor has not commenced or re-
commenced the reconstruction and thereafter continues to pursue the reconstruction to
completion with reasonable diligence.

(iv)  Upon the construction of Grantor Improvements in the Interim
Easement Arca such that the Interim Arca Structures are no longer required to cause the Interim



Easement Area to be in compliance with applicable Requirements, the Interim Easement shall
automatically terminate. Upon request of either of Grantor or Grantee, the other party shall
exccute and deliver written confirmation in recordable form evidencing the termination, as
aforesaid, of the Interim Easement, provided, however, that the failure to so exccute or deliver
such written confirmation shall not aftect such termination in accordance with the provisions

hereof.

(c) Requirements.  For the purposes of this Agreement, the term
“Requirements” shall mean any and all laws, rules, regulations, orders, ordinances, statutes,
codes, executive orders, resolutions and requirements of all federal, state or local governmental
authorities applicable to the Property, any improvements at the Property and the construction
thereof, or any street, road, avenue or sidewalk in front of or adjacent to the Property including,
without limitation, “Environmental Laws” (as hereinafter detined).

4, Plans and Specifications for the Subway Improvements and Loading Dock Area

(a) Attached hereto as Exhibit E and made a part hereof is an index of the
plans and specifications in effect as of the date of this Agreement for the core and shell of the
Subway Improvements to be constructed in the Permanent Easement Area and Interim Easement
Area [such plans, as the same shall be amended with “Agreed Changes” (as hereinafter defined)
are hereinafter collectively called the “Baseline Plans”]. The Baseline Plans are incorporated
herein and made a part hereof by reference, and include, without limitation, the following:

(1) the plans, specifications and load criteria for all of the columns and
other structures designed to be capable of providing direct or indirect load bearing support for
future Grantor Improvements (all such columns and all other structures located in the Permanent
Easement Area are referred to collectively as “Load Bearing Subway Improvements”),
(including, without limitation, (x) the roof and walls of the Vent Building and the columns
arising out of the Vent Building and (y) the structural elements of the escalator tunnels);

(i)  the locations (the “Connection Locations”) at which Grantor
Improvements may connect to Load Bearing Subway Improvements;

(i)  the load specifications (“Load Specifications™) for each of the
Load Bearing Subway Improvements;

(iv)  the portions of the Grantor Area in which Grantor may and may
not exercise Grantor Foundation Rights; and

(v) the future grade of the street bed of the portion of West 33rd Street
(after re-grading work to be performed by the City) abutting the Loading Dock Area which, for
the avoidance of doubt, shall be no more than four inches (4”) above or below elevation 131°-4™
in MTA/NYCT Datum; MTA/NYCT = Manhattan Datum Elevation + 100.097".

In addition, (i) concurrently with the execution and delivery of this Agreement, the Parties have
initialed four (4) sets of two (2) read-only computer disks containing complete sets of the
Baseline Plans, with cach of Grantor and Grantee retaining two (2) such initialed sets and (ii) in



the event of any dispute as to what constitutes the Baseline Plans, such initialed read-only sets of
computer disks containing complete sets of the Baseline Plans shall be deemed to supersede
anything to the contrary other than a document (or disk) subsequently initialed and dated by all
Parties which, if so initialed and dated. shall control as to the information set forth in such
initialed and dated document (or disk).

(b) While the Loading Dock Area is not part of the Subway [Improvements,
the Baseline Plans also include the plans and specitications for the Loading Dock Area.

(c) Nothing in this Agreement shall be construed or interpreted or otherwise
relied upon as (i) an opinion, determination or representation by Grantor that the Baseline Plans
and/or the “Plans” (as hereinafter defined) comply with applicable Requirements or that Subway
Improvements constructed in accordance with the Baseline Plans and/or Plans shall be adequate
for their intended use or (ii) a waiver by Grantor of any of Grantee’s obligations under this

Agreement.

(d) Notwithstanding anything to the contrary in the foregoing, Grantee shall
have right to amend the Baseline Plans at any time in its sole discretion (the Baseline Plans, as
amended, if applicable, the “Plans”).

(e) Notwithstanding anything to the contrary in the foregoing, the Parties
acknowledge that the design concepts (the “Agreed Changes™) described or referred to in the
letter from MTACC to Parsons Brinckerhofff dated October {1, 2010 regarding “No. 7 Subway
Extension — Modifications to Contract Drawings for Contract C-26510 in connection with
Easement Agreement between Extell and the City of New York concerning Block 705, Lots 1, 5
and part of 54" (the “Agreed Changes Letter”) have been agreed but have not yet been
incorporated into (and thus are not yet reflected in) the Baseline Plans. The Agreed Changes
Letter is incorporated herein by reference and made a part of hereof.

(1) The Parties agree to cooperate in good faith to cause the Baseline
Plans to be amended to incorporate or reflect the Agreed Changes, as applicable, as promptly as
possible following the date hereof, but in any event within ninety (90) days following the date
hereof.

(i1)  Notwithstanding any load specification information that may be
indicated in the “Raised Slab Sketches” with respect to the area of the “Raised Slab Design™ (as
such terms are defined in the Agreed Changes Letter), Grantor acknowledges that such load
specification information was prepared by’ WSP Cantor Seinuk and was not analyzed or
confirmed by the MTA or its design consultant. Therefore, Grantor acknowledges and agrees
that such load specification information shall not constitute or be deemed to be Load
Specifications as defined in this Agrcement, and that the Load Specifications for the area of the
Raised Slab Design shall be the “Current Raised Slab Load Specifications™ (as defined in the
Agreed Changes Letter) unless otherwise agreed by the MTA.

3. Construction of Subway Improvements.




(a) Grantee, at 1ts sole cost and cxpense, shall construct or cause to be
constructed the Load Bearing Subway Improvements and the Loading Dock Area on or before
December 31, 2014 unless such deadline is not reasonably capable of being met, in which case
such construction shall be completed as soon as is thercalter possible, but in no event later than
July 18, 2016.

(b) Certain Definitions. For the purposes of this Agreement, the following
terms shall have the detinitions specified below:

(1) Deviation™ shall mean (A) cach and every difference between the
Baseline Plans [including, without limitation, for the Fagade (as hereinafter defined)], and the
Subway Improvements as constructed (including, without limitation, the Fagade), (B) the extent,
if any, to which the vibrations of the Vent Building at such time as the Vent Building becomes
fully operational exceed the “Vent Building Vibration Standard” (as hereinafter defined), (C) the
extent, if any, to which the noise generated by the operation of the Vent Building at such time as
the Vent Building becomes fully operational exceeds the “*Vent Building Noise Standard” (as
hereinafter defined), and (D) Grantee's denial of and/or refusal to honor any one or more of
Grantor’s Support and Connection Rights and/or Grantor’s Foundation Rights, whether by the
MTA’s imposition of MTA Authority Conditions and Limitations or otherwise, which denial
and/or refusal to honor occurs prior to the date on which Unresolved Deviations are submitted to
arbitration pursuant to Article 14 below. Any Grantee denial and/or refusal to honor any of
Grantor’s Support and Connection Rights and/or Grantor’s Foundation Rights, whether by the
MTA’s imposition of MTA Authority Conditions and Limitations or otherwise, which occurs
after the date on which Unresolved Deviations are submitted to arbitration pursuant to Article 14
below shall not constitute a “Deviation”, but may be treated by Grantor as a breach of this
Agreement by Grantee for which the remedies described in Section 20 are available to Grantor,
and the Parties agree that the monetary damages for any such breach shall be determined
utilizing the Valuation Guidelines set forth in Section 14(d).

(ii)  “Deviation Information” means both (A) amplification drawings
that show any proposed or actual changes to the Baseline Plans and/or to subsequent versions of
the Plans and (B) non-conformance reports regarding the construction of the Subway
Improvements and the Loading Dock Area as described in the Baseline Plans.

(¢) During the Term, Grantee shall cause the MTA to (i) regularly coordinate
with, and advise Grantor of, the availability of Deviation Information and (i) make available to
Grantor at MTA’s offices during MTA business hours, within three (3) business days after the
MTA’s receipt thereof, all Deviation Information, and all other construction reports and test
results (including, without limitation, reinforced steel inspections, concrete inspections, surveys,
construction and logistics schedules) prepared or obtained by the MTA that concern or otherwise
affect or relate to any of the Load Bearing Subway Improvements and the Loading Dock Area.

(d) Grantor may (but shall not be obligated to) submit comments on any
Deviation Information to Grantee and/or the MTA, provided that, without limiting any of
Grantor's other rights or Grantee's other obligations under this Agreement, neither Grantee nor
the MTA shall have any obligation to respond to Grantor’s comments or to make any design or
construction changes in response thereto.



(¢) Subject to and without limiting Article 14 or any other terms or conditions
of this Agreement, Grantee shall have the right to construct or cause to be constructed the
Subway Improvements with Deviations.

(H Grantee shall cause the MTA to make Grantor a third party beneficiary of
any and all warranties obtained by the MTA concerning the Load Bearing Subway
Improvements and the Loading Dock Area, or the construction thereof.

(g)  Grantee shall be responsible for all costs and expenses of the construction
of Subway Improvements, and shall cause the Subway Improvements as described in the Plans to
be constructed in a good and workmanlike manner.

(h) Grantee, at its sole cost and expense, shall promptly procure the
cancellation or discharge of all notices of violation filed against the Property arising from or
otherwise connected with the Subway Improvements which are issued by any public authority
having or asserting jurisdiction. Grantee acknowledges that it is of the utmost importance to
Grantor that no liens be filed against the Property as a result of Grantee’s, or Grantee's
Designees’, acts or omissions or otherwise as the result of the construction or existence of the
Subway Improvements. Therefore, it any mechanic’s lien is filed against the Property for work
claimed to have been done or materials claimed to have been furnished to Grantee or Grantee’s
Designees, it shall be discharged by Grantee within thirty (30) days thereafter, at Grantee’s sole
cost and expense, by filing the bond required by law or payment or otherwise. If Grantee fails to
discharge such lien within such thirty (30) day period, then Grantor, upon five (5) days’ prior
Notice to Grantee, shall have the right to discharge same (by filing the bond required by law or
by payment in full of the mechanic’s lien or otherwise) and Grantor’s cost and expense in
obtaining such discharge shall be repaid in full by Grantee to Grantor within thirty (30) days
after written demand therefore. For avoidance of doubt, it is understood and agreed that, in the
event the Subway Improvements are “public improvements” for purposes of the Lien Law of the
State of New York, Grantor shall have no obligation with regard to the posting of collateral.
Grantee shall indemnify, defend, save and hold Grantor harmless from and against all loss, cost,
expense, damage, charge, claim, or liability of every kind suffered or incurred by Grantor as a
result of any such mechanic’s lien or claim or the posting of such collateral, including, without
limitation, Grantor’s reasonable attorneys’ fees, costs and expenses.

) Grantee shall cause the MTA to forward to Grantor, promptly following
the MTA’s receipt thereof, all “as built” plans for the Subway Improvements as described in the
Plans, or any portion(s) thereof, and, upon Grantor’s request, to make shop drawings for the
Subway Improvements, or any portion(s) thereof, available to Grantor for inspection and copying
(at Grantor's reasonable expense). In the event of any subsequent changes to any Subway
Improvements that concern or otherwise affect or relate to any of the Load Bearing Subway
Improvements and the Loading Dock Area, Grantee shall cause the MTA to provide the
applicable portions of the revised “as built” plans to Grantor promptly following MTA’s receipt
of revised as built” plans for the Subway Improvements. Grantor shall have a non-exclusive,
irrevocable license to use such “as built” plans solely as may be required and/or reasonably
necessary for or in connection with the construction, repair, maintenance and/or operations of the
Grantor Improvements without paying any compensation therefor.



() Grantor shall exercise all reasonable efforts to maintain, and to cause all
“Grantor Related Parties™ (as hereinafter defined) to maintain, the Plans and all other design
and/or construction related documents concerning the Subway Improvements that were prepared
by the MTA or its consultants or contractors and, if applicable, the portion of any plans prepared
by Grantor or its consultants or contractors for Grantor Improvements which depict Subway
Improvements (collectively. the “Confidential Information™) in strict confidence as follows with
regard to Confidential Information that comes into the possession of Grantor or Grantor's
Designees in connection with this Agreement and that is not otherwise publicly available:

(A)  Grantor Related Parties” shall mean Grantor’s Designees, each of
Grantor’s and Grantor’s Designees’ respective principals, directors, officers, partners, members,
employees, potential investors, investors, potential purchasers, purchasers, potential tenants,
tenants, potential lenders, lender(s), and any independent outside professionals (e.g., attorneys,
accountants, architects, engineers, contractors, consultants, etc.) retained by Grantor or Grantor’s
Designees in connection with the design, construction, repair, maintenance and/or operations of
the Grantor Improvements and anyone else that, in Grantor’s reasonable opinion, has a legitimate
need to review the Confidential Information. Notwithstanding anything to the contrary
contained in this Agreement, if any federal, state or local governmental authority requests or
requires that Grantor disclose any Contfidential Information in connection with the development
or construction of Grantor Improvements or the Property, then Grantor may disclose such
Confidential Information, but such federal, state or local governmental authority shall not be
deemed one of the “Grantor Related Parties” and in no such event shall Grantor be liable
whatsoever in connection with any such disclosure of Confidential Information to, or the further
disclosure by, any such federal, state or local governmental authority or any of its directors,

offticers, employee or agents.

(B)  Grantor shall advise each of the Grantor Related Parties who may
receive Confidential Information of their obligation to maintain the confidentiality thereof. At
Grantee's sole cost and expense, Grantor shall (and shall cause the Grantor Related Parties to)
cooperate and provide Grantee or the MTA any assistance necessary to ensure the confidentiality
of the Confidential Information.

(C)  Neither Grantor nor any of the Grantor Related Parties shall sell,
transfer, transmit (electronically or otherwise), disclose, display or otherwise make available to
anyone other than Grantor or Grantor Related Parties any part of such Confidential Information
without the prior written consent of Grantee and the MTA. Neither Grantor nor any of the
Grantor Related Parties shall publicly circulate in any form or media any Confidential
Information or any reports, studies, analyses, recommendations or any other materials
whatsoever concerning the Confidential Information without first obtaining the written approval
of Grantee and the MTA. To the fullest extent permitted by law, Grantor shall (and shall cause
the Grantor Related Parties to) not issue any news release relating to or otherwise publicize the
Subway Improvements without first obtaining the written approval of Grantee and the MTA.

(D) At the completion of the Grantor Improvements, any Confidential
Information that is retained by Grantor shall be certified as such and shall be maintained in a
secure facility until the Confidential Information is returned to the MTA or destroyed such that
recognition or reconstruction of the Confidential Information is precluded. Unless otherwise



permitted by the MTA, cross-cut shredding of hardcopy items. physical destruction of diskettes,
Hloppies, CDs, DVDs, and any other recordable media, deleting of clectronic items by permanent
deletion or non-retrievable/irreversible placement in delete-overwrite status are acceptable
methods of destruction with respect to documents or materials containing Confidential
[nformation.

(E) [f Grantor or any of the Grantor Related Partics learns or belicves
that Confidential Information has been released, or believes that Contfidential Information is
about to be released, by Grantor or any of the Grantor Related Parties in a manner that violates
this Agreement, Grantee and the MTA should be notified immediately.

(F) The confidentiality obligations as set forth in this Agreement shall
continue until specifically released by Grantee and the MTA in writing, except where release
thereof has been finally ordered by a court of competent jurisdiction. In the event that Grantor
and/or any of the Grantor Related Parties are requested to disclose any Confidential [nformation
to comply with a subpoena, order, civil investigation, demand or similar process issued by a
court of competent jurisdiction or by a governmental body or regulator, such disclosure shall not
constitute a violation of this Agreement; provided, however, that (1) unless prohibited by
applicable law or regulation, Grantor shall use all reasonable efforts to provide Grantee and the
MTA with advance notice of such request as to afford Grantee and the MTA the opportunity to
take available legal steps to resist or narrow the scope ot such request; (2) if Grantee or the MTA
undertakes legal action against such request, including, but not limited to, seeking a protective
order or other appropriate remedy, Grantor shall, at the Grantee’s sole cost and expense, use
commercially reasonable efforts to assist Grantee or the MTA with such action; and (3) if
Confidential Information is provided pursuant to such request Grantor shall, at Grantee’s sole
cost and expense, use commercially reasonable efforts to ensure that the recipient of such
Confidential Information maintains its confidentiality pursuant to this Section.

(G) In the event of any breach of the foregoing provisions, damages
may not be an adequate remedy and Grantee shall be entitled to injunctive relief to restrain any
such breach or threatened breach. Grantor shall be responsible for any breach of this Agreement
by any of its Grantor Related Parties.

(k) Grantee shall arrange for all necessary electrical service and/or other
necessary utilities for Subway Uses directly with the public utility companies, and shall pay for
the same at its sole cost and expense.

1)) For the avoidance of doubt:

(i) except with regard to the excavation support system noted on the
Baseline Plans, Grantee shall not have the right to construct or permit, allow or cause others to
construct, any buildings and/or improvements in any areas of the Property other than the
Permanent Easement Area and, to the limited extent permitted by this Agreement, the Interim
Easement Area; and

(i)  once the Subway Improvements are completed pursuant to the
terms of this Agreement, Grantee shall not have the right to, or permit, allow or cause others to,



alter the Load Bearing Subway Improvements and/or the Loading Dock Area in any manner
which would have an adverse effect upon the Grantor [mprovements, except as Grantor may
agree in writing in its sole discretion.

6. Delivery Conditions, Extension Term

(a) The conditions described in subsections (i) through (v) below are
hereinafter referred to collectively as the “Delivery Conditions™:

(1) Grantee has quit and surrendered to Grantor the entirety of the
Property other than (x) the Permanent Easement Area and (y) to the extent still subject to the
Interim Easement, the Interim Easement Area [the area of the Property other than the Permanent
Fasement Area and Interim Easement Area (to the extent still subject to the Interim Easement) is .
hereinafter referred to the “Grantor Area”], and has delivered the Grantor Area to Grantor with
all improvements thereon removed or demolished (except that with respect to excavation support
systems, Grantee’s obligation shall be limited to de-tensioning the tiebacks and removing the
above-grade portions of the excavation support systems), and free and clear of any and all
occupants, property, material and trash and in a neat, clean and graded condition and in
compliance with Grantee’s obligations under Article 19 below. Notwithstanding the foregoing,
with respect to the portion of Lot 1 which is not to be excavated as set forth in the Baseline Plans
(the “Former Copa Site”), Grantee’s re-grading obligation shall be limited to backfilling such
area to a grade equal to that of the segment of 1 1" Avenue adjacent to the Former Copa Site, but,
after such backfilling is completed, Grantee shall have no obligation to undertake additional
backfilling in the event of any settling. Further, Grantee shall not be obligated to remove any
debris present, as of the date of this Agreement, at the Former Copa Site, provided however, that
to the extent that the activities at the Property of Grantee and/or Grantee’s designees disturbs or
damages such area resulting in the need to remove or remediate debris or perform other work
thereat, then Grantee shall, at the sole cost and expense of Grantee, be responsible therefor.

(ii)  Grantee shall have executed and delivered to Grantor written
confirmation in recordable form evidencing the termination of the Temporary Easement.

(iit)  Grantee has ceased to perform any construction activity in the
Permanent Easement Area that would materially interfere with the use of the Grantor Area by
Grantor or Grantor’'s Designees for purposes of construction or operation of Grantor
Improvements.

(iv)  Grantee has delivered to Grantor a copy, certified by the MTA to
be a true, correct complete copy, of the “Certification of Substantial Completion” (as defined in
MTA Contract C-26510) received by the MTA for the Subway Improvements that include all of
the Load Bearing Subway Improvements, Connection Locations, and the Loading Dock Area (as
the same are then shown in the Plans).

(v) Whether or not required by any Requirement, the New York City
Department of Environmental Protection has issued a “Notice to Procced” with respect to the
construction of the Subway Improvements.



(b) Upon Grantee’s good faith determination that all of the Delivery
Conditions have been satistied, Grantee shall provide Grantor with notice thercof.  Such
determination by Grantee shall be subject to Grantor's acceptance, not to be unreasonably
withheld or delayed, and Grantor may request any information reasonably necessary or
appropriate to evaluate Grantce's determination. If Grantor objects to such determination,
Grantor shall promptly inform Grantee with reasonable specificity of the basis for such
objection. With regard to the Delivery Conditions:

(i) In the event of any disputes as to whether the Delivery Conditions
have been satisfied, the Parties shall cooperate reasonably and in good faith to resolve such
disputes, but ecither Party shall have the right to cause such dispute to be submitted to arbitration
by providing written notice of demand for arbitration to the other Party at any time after thirty
(30) days has elapsed since the date of the giving of notice by Grantee that Grantee believes the
Delivery Conditions have been satistied. Such arbitration shall be conducted in accordance with

the following standards:

(A)  Arbitration shall be conducted in New York City and
County by three (3) arbitrators in accordance with the provisions of the Commercial Arbitration
Rules then promulgated by the American Arbitration Association (“AAA”™). Each Party shall
appoint one (1) arbitrator and the two (2) arbitrators shall then together appoint a third arbitrator.
Each arbitrator shall be a reputable and disinterested person possessing at least ten (10) years
experience in the construction industry in the City of New York, Borough of Manhattan. If for
any reason an appropriately qualified arbitrator is not appointed, either Party may apply to the
AAA for appointment of such arbitrator;

(B)  The arbitrators shall render a decision with respect to each
Delivery Condition as to which Grantor has disputed the satisfaction and which has been
appropriately submitted to arbitration. A decision in which the majority of the arbitrators concur
shall be binding and conclusive upon the Parties (the “Arbitration Decision”). In making their
determination, the arbitrators shall (x) follow the terms and conditions set forth in this
Agreement and (y) be bound by the provisions of this Agreement and shall not have the power to
add to, subtract from, or otherwise modify such provisions; and

(C)  Grantee and Grantor shall each have the right to appear and
be represented by counsel before the arbitrators and to submit such data and memoranda in
support of their respective positions with respect to the matter in dispute as may be reasonably
necessary or appropriate in the circumstances. Grantee and Grantor agree to sign all documents
and to do all other things reasonably necessary to submit any such matter to arbitration and
further agree to, and hereby do, waive any and all rights they or either of them may at any time
have to revoke their agreement hereunder to submit to arbitration and to abide by the Arbitration
Decision. Notwithstanding anything in this Agreement to the contrary, in connection with any
arbitration proceceding pursuant to the terms of this Section 6, each Party shall (x) bear their own
costs and expenses incurred in connection with the arbitration including, without limitation, its
attorneys’ fees and/or professional fees and (y) pay one-half (1/2) of the costs. fces and expenses
of the arbitrator(s) and/or the arbitration itself.



(11) If Grantce delivers a written notice ot demand for arbitration to
Grantor pursuant to subsection (b)(1) above, Grantee shall continue to pay the Daily Fee, but may
elect to pay the Daily Fee into an interest-bearing escrow account held by a neutral third party
rcasonably satistactory to Grantor upon escrow terms and conditions reasonably satistactory to
Grantor until such time as it is determined if the Delivery Conditions Satisfaction Date occurred
as contended by Grantee. Upon such determination, the amount held in the escrow account
(inclusive of interest) shall be distributed to Grantor and/or Grantee, as applicable, in accordance
with the escrow agreement and it it is determined that the Delivery Conditions Satisfaction Date
has not occurred (in which event Grantor shall receive the funds held in escrow), then the Daily
Fee shall thereatter continue to be paid by Grantee directly to Grantor.

(iii)  The first calendar day on which all of the Delivery Conditions are
satistied (as agreed by the Parties or determined in accordance with arbitration) is hereinafter
referred to as the “Delivery Conditions Satisfaction Date”. For the avoidance of doubt, the
Parties confirm that the state of the Subway Improvements and Loading Dock Area as of the
Delivery Conditions Satisfaction Date shall be used for purposes of the determination and
valuation of Deviations, unless Grantor exercises the “Self-Help Right” (as hereinafter defined),
in which event (A) if the “Completion Work” (as hereinafter defined) is completed, then the state
of the Subway Improvements and Loading Dock Area as they exist after the performance of the
Completion Work shall be utilized for such purpose, (B) if the Completion Work is not
completed because it is abandoned by Grantor (other than following a default by Grantee under
this Agreement), then the state of the Load Bearing Subway Improvements and the Loading
Dock Area which would have existed if Grantor had completed the Completion Work shall be
utilized for such purpose or (C) if the Completion Work is not completed because it is abandoned
by Grantor following a default by Grantee under this Agreement, then the state of the Load
Bearing Subway Improvements and the Loading Dock Area as they exist on the date of
abandonment of the Completion Work by Grantor shall be utilized for such purpose.

(c) In the event that the Delivery Conditions Satisfaction Date does not occur
on or before the expiration of the Initial Term, then the Term shall be deemed extended for an
Extension Period that shall commence as of January 1, 2015 and shall terminate in accordance

with the following:

(1) The Extension Term shall automatically terminate upon the
Delivery Conditions Satisfaction Date, as such date is determined in accordance with subsection
6(b) above. (For the avoidance of doubt, the continuing construction of Subway Improvements
in the Permanent Easement Area or the existence of Interim Easement Structures in the Interim
Easement Area after the expiration of the I[nitial Term shall not cause the Term to be extended
for the Extension Term if the Delivery Conditions have been satistied).

(i) Grantee shall not have the right to terminate the Extension Term
prior to July 18, 2016 if the Delivery Conditions Satisfaction Date has not yet occurred.

(iii)  If the Delivery Conditions Satisfaction Date has not occurred by
July 18, 2016, Grantee shall have the right to terminate the Extension Term at any time after
such date upon not less than thirty (30) days prior written Notice to Grantor that Grantee has
clected to surrender its Temporary Easement notwithstanding the non-occurrence of the Delivery



Conditions Satistaction Date. Grantee's surrender (the “Grantee Surrender”) shall be etfective
as of the later of the surrender date specitied in the Notice of Grantee Surrender and Grantee's
satistaction of Delivery Conditions (i), (i1), (i11) and (v). In the event of a Grantee Surrender, the
following shall apply:

(A)  Grantee's failure to cause the Delivery Conditions
Satistaction Date to occur may be treated by Grantor as a breach of this Agreement for which
Grantor shall have the right to seek any and all monetary damages available at law, excluding
consequential, punitive or special damages, but specifically including, as a component ot actual
damages, costs and expenses incurred by Grantor as a result of its actual or anticipatory breach
of binding rental space delivery commitments set forth in tenant leases or other agreements with
respect to the rental space in the Grantor Improvements (“Rental Space Delivery
Commitments”), except that for Grantor’'s damage claims, if any, arising out of its breach of
Rental Space Delivery Commitments, the amount of such claims shall be limited to break-up
fees, rent concessions for late delivery of tenant premises, and similar costs, that were
commercially reasonable.

(B) In addition to, but not in lieu of, Grantor’s remedies under
subsection (A) above, Grantor may, but shall not be obligated, to elect to exercise a self-help
right (“Self-Help Right) to perform or cause to be performed the work necessary to complete
the Load Bearing Subway Improvements and the Loading Dock Area in accordance with, at
Grantor’s election, either (x) the Plans then in effect or (y) the Baseline Plans to the maximum
extent achievable given the then state of construction of the Subway Improvements (such
completion work in accordance with (x) or (y), as applicable, is herein collectively referred to as
the “Completion Work™). If undertaken by Grantor, the Completion Work shall be at Grantee’s
sole cost and expense, to be paid by Grantee as more particularly set forth in this Agreement. In
connection with the Self-Help Right:

(1) In order to exercise the Self-Help Right, Grantor
must give written notice to Grantee of its election to do so within ninety (90) days after the
termination of the Extension Period, and must begin the performance of the Completion Work
within one hundred eighty (180) days after the termination of the Extension Period and thereafter
perform the Completion Work reasonably diligently and continuously.

(2) Requisitions shall be submitted by Grantor to
Grantee from time-to time during the performance of the Completion Work. Within thirty (30)
days after Grantor’s submission to Grantee of a requisition, Grantee shall pay to Grantor and/or
reimburse Grantor for the costs and expenses actually paid or incurred by Grantor to perform or
cause to be performed the Completion Work as set forth in the requisition, provided that such
costs and cxpenses were incurred by means of commercially reasonable, arms-length
transactions. Each requisition shall indicate the amount to be paid and reimbursed to Grantor,
shall describe in reasonable detail the costs and expenses covered by the requisition, and shall
include appropriate supporting documentation evidencing the covered costs and expenses.
Grantce shall have the right to rcasonably request additional information or documentation so
long as any such request is made within ten (10) days following reccipt of a requisition. For the
avoidance of doubt, the parties confirm that Grantor shall be entitled to be paid and/or
reimbursed all of its costs and expenses incurred in connection with the Completion Work
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however denominated (including, without limitation, hard costs, soft costs, in-house
administrative and development costs, general conditions. mobilization costs, costs of required
bonds or other sccurity, ctc.), it being understood and-agreed that the full and complete cost to
Grantor of the Completion Work is to be borne by Grantee, provided that such costs and
expenses were incurred by means of commercially reasonable, arms-length transactions.

3) Upon completion of the Completion Work, any
amounts funded by Grantee to Grantor which were not used by Grantor to pay for the costs and
expenses ot the Completion Work shall be returned by Grantor to Grantee.

€)) [t Grantor has elected to exercise its Self-Help
Right, Grantee shall cause the MTA to fully cooperate with Grantor as if the MTA’s own
contractor was performing the Completion Work.

(dy  Extension Term Rent. Grantor’s actual damages will be substantial and
material in the event that the Delivery Conditions are not satisfied by the expiration of the Initial
Term, and difticult, if not impossible, to compute. Accordingly, Grantee shall be required to pay
the following daily use fees (the “Daily Fee”) during the Extension Term as liquidated damages,
and not as a penalty, in lieu of any claim by Grantor for damages (direct, consequential or
otherwise):

(i) For each calendar day from January 1, 2015 through April 30,
2015, Grantee shall be obligated to pay a Daily Fee of $16,557.

(i1) For each calendar day from May 1, 2015 through October 31,
2015, Grantee shall be obligated to pay a Daily Fee of $20,696.

(iif)  For each calendar day from November 1, 2015 through the
termination date of the Extension Period, Grantee shall be obligated to pay a Daily Fee to be
computed for each calendar month as one hundred twenty percent (120%) of the Daily Fee
payable with regard to the immediately preceding calendar month. For example: (i) for each
calendar day of the month of November 2015, Grantee shall be obligated to pay a Daily Fee of
$24,835; (ii) for each calendar day of the month of December 2015, Grantee shall be obligated to
pay a Daily Fee of $29,803; (iii) for each calendar day of the month of January 2016, Grantee
shall be obligated to pay a Daily Fee of $35,763; (iv) etc.

(tv)  Grantee shall make payment to Grantor of Daily Fees on a monthly
basis, in arrears, on the fifteenth (15") day of each calendar month beginning February 15, 2015
(with respect to the period January 1, 2015 through January 31, 2015).

For the avoidance of doubt, the Parties confirm that the Daily Fee shall be payable for each and
cvery day that the Extension Term is in effect, including, without limitation, for each day
subsequent to July 18, 2016 if neither the Delivery Conditions Satisfaction Date nor a valid
Grantee Surrender has occurred.

7. Grantor Improvements.




(a) Grantor shall be solely responsible for obtaining any and all permits and
approvals necessary tor the construction and operation of Grantor [mprovements as may be
necessary pursuant to any Requirements and/or MTA Authority. Notwithstanding the foregoing,

(1) In connection with building permit applications tor Grantor
Improvements pursuant to the New York City Building Code, Grantee shall cause MTA to
perform its review and approval process of plans for Grantor Improvements (“Grantor
Improvement Plans™) in the same manner in which the MTA conducts review and approval of
proposed plans for third-party construction activity in the vicinity of subways in connection with
the application for building permits for such work pursuant to the New York City Building Code;

and

(i)  Grantee shall cause the MTA to provide with reasonable
promptness any information and/or materials concerning the Subway Improvements (including,
without limitation, available “as built” plans, professional certifications, and maintenance plans
and records) and to fully cooperate with Grantor in its dealings with New York City and New
York State agencies, including, without limitation, the New York City Departments of Buildings
("NYCDOB”), Transportation (“NYCDOT”), Environmental Protection (“DEP”) and the New
York State Department of Environmental Conservation (“DEC”), as is required or as may be
reasonably necessary for Grantor to design Grantor Improvements, to obtain any and all
necessary permits or approvals for the construction or occupancy of Grantor Improvements, to
obtain insurance concerning such construction or occupancy, and/or to plan and undertake
necessary maintenance. For purposes of the foregoing, any information or materials that are
requested by any governmental and/or quasi-governmental authorities (including, without
limitation, those specifically listed above) shall be deemed to be required.

(b) Grantee acknowledges that, without limiting any of Grantor’s other rights
or Grantee’s other obligations under this Agreement, it is a material inducement to Grantor
entering into this Agreement that Grantee:

(1) cause the MTA to accept and recognize, and permit Grantor, for
the benefit of Grantor and Grantor’s Designees, to exercise Grantor’s Use and Access Rights;

(i1) cause the MTA to perform its review of Grantor Improvement
Plans in accordance with subsection (a)(i) above;

(iii)  cause the MTA to provide information, materials and cooperation
in accordance with subsection (a)(ii) above; and

(iv)  cause the types of fees charged by the MTA for any plan review or
construction monitoring or inspection for or in connection with Grantor Improvements to be
generally consistent with the types of fees then being charged by the MTA in connection with
other private development projects in proximity to New York City subway facilities, and the
amount of such fees, if any, shall be computed in accordance with the MTA’s then applicable
“Schedule of Rates for Services Rendered to Outside Parties™.

(c) The construction by Grantor and/or Grantor's Designees of Grantor
Improvements shall be performed with due regard for the safety and protection of the Subway
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Improvements and for persons engaged in any Subway Uses. and in a manner that will minimize
the effects of such construction on Subway Uses; it being understood and acknowledged (i) by
Grantee that the Grantor Improvements will likely consist of a high rise building the construction
of which in New York City in the vicinity of subway facilities inherently involves certain risks
and effects on Subway Uses (e.g., erection of scaftolding in the vicinity of a subway station,
temporary subway entrance closures, construction in or about the Vent Easement Area, etc.) and
(it) by Grantor that (A) once the Vent Building has become operational, it must remain
operational at all times and (B) once the No. 7 subway station at 34™ Street is in service, the
MTA and/or public use of and access to such station must be available at all times.

(d) In the event that any damage is caused to any Subway Improvements by
any construction or other work at the Property performed by Grantor or Grantor’s Designees,
Grantor shall promptly repair or cause to be repaired such damage. Should Grantor fail to do so,
then, upon not less than thirty (30) days’ notice from Grantee, Grantee shall have the right to
repair such damage at Grantor’s sole cost and expense, if within such thirty (30) day period, or
such shorter period as is reasonable if the damage has created imminent or serious risk of danger
or loss to persons or property, Grantor has not commenced such repair and thereafter continues
to complete such repair with reasonable diligence.

(g) Annexed hereto as Exhibit F for informational purposes only is a letter
from the MTA to the City in support of this Agreement (the “MTA Letter of Support™). The
MTA Letter of Support is not intended to and shall not release Grantee from any of its
obligations under this Agreement.

(h) Concurrently with the execution and delivery of this Agreement, and as a
material inducement to Grantor to enter into this Agreement, Grantee has delivered to Grantor a
letter dated October 12, 2010 from Robert K. Steel, in his capacity as the City’s Deputy Mayor
tfor Economic Development, to Gary Barnett, President of Grantor, concerning the future re-
grading of West 33" Street between 10" and 11™ Avenues (the “West 33" Street Letter”).

(1) For avoidance of doubt, Grantee acknowledges that Grantor shall have no
obligation to construct any Grantor Improvements.

8. Vibration and Noise Standards

(a) Vibrations

(1) Grantee acknowledges that, without limiting any of Grantor’s other
rights or Grantee’s other obligations under this Agreement, it is a material inducement to Grantor
that Grantee shall cause the MTA to operate the Vent Building such that, except in connection
with shut down emergencies of the subway system and Vent Building ventilation system testing
(which such testing for normal maintenance shall be pertormed between the hours of 10 pm and
7 am or as otherwise agreed to by the Parties), the vibrations generated at the Vent Building shall
not exceed the standards set forth in ISO International Standard 2631-2, curve 4 (i.e., 16,000
micro-inches per second) (the “Vent Building Vibration Standard™). Each and every instance
in which the vibrations gencrated at the Vent Building exceed the Vent Building Vibration
Standard, other than in connection with shut down emergencies of the subway system and Vent



Building ventilation system testing as aforesaid, shall constitute a breach of this Agreement by
Grantee, except it and to the extent any excess vibration of the Vent Building is attributable to
Grantor’s breach of subparagraph (ii) below.

(1)  Grantor shall cause Grantor Improvements to be designed and
constructed in a manner such that vibrations of Grantor Improvements are not transmitted to the
Vent Building to a degree that adversely impacts the operation of the Vent Building, such as,
without limitation, by causing Vent Building vibrations to exceed the Vent Building Vibration
Standard.

(b) Noise. Grantee acknowledges that it is also a material inducement to
Grantor that Grantee shall cause the MTA to operate the Vent Building such that, except in
connection with emergencies of the subway system or during testing of the Vent Building
ventilation system (which such testing tor normal maintenance shall be performed between the
hours of 10 pm and 7 am or as otherwise agreed to by the Parties), the noise generated by the
operation of the Vent Building shall not exceed 65 dBA as measured from any location at the
Property that is exterior to the Grantor Improvements (the “Vent Building Noise Standard™).
Each and every instance in which the noise generated by the Vent Building exceeds the Vent
Building Noise Standard, other than in connection with emergencies of the subway system or
Vent Building ventilation system testing as aforesaid, shall constitute a breach of this Agreement

by Grantee.

9, Loading Dock Security Requirements

(a) In connection with Grantor’s operation of the Loading Dock Area, Grantor
shall comply with the loading dock security requirements attached hereto as Exhibit G (the
“Loading Dock Security Requirements”).

(b) Grantor shall be responsible for any and all costs and expenses associated
with compliance with the Loading Dock Security Requirements.

(c) Notwithstanding anything to the contrary contained herein, if Grantor
causes barriers to be installed in accordance with the Loading Dock Security Requirements, and
engages or causes to be engaged a reputable and appropriately qualified security company to
implement and perform the security procedures set forth in Paragraph 2 of the Loading Dock
Security Requirements, and maintains such engagement in full force and effect at all times from
and after the date on which Grantor or any of Grantor’s Designees commences use of the
Loading Dock Area, then, Grantor shall not be liable in any manner whatsoever for any breach of
security or other failure of security in connection with its operation of the Loading Dock Area.

(d) At any time or from time-to-time, Grantor may seek Grantee's
confirmation that a security company that Grantor has engaged or proposes to engage, as
applicable, is “reputable and appropriately qualified” as described in subsection 9(c) above, by
providing notice to Grantor and the MTA of the identity of the security company. Grantee shall
respond to such notice within fifteen (15) days with either (i) confirmation that such security
company is “reputable and appropriately qualitied” or (ii) comments with reasonable speciticity
objecting to the security company’s reputation and/or qualifications. If Grantee fails to so



respond, Grantor may provide a second notice in the same manner as the first notice, and if
Grantee again fails to respond with cither such confirmation or such comments within five (5)
days, then, for the purposes of subsection 9(c) above, Grantor may not thereafter assert that the
specified security company is not reputable and/or not appropriately qualitied. Notwithstanding
anything to the contrary, it is understood that Grantor may identify up to three (3) security
companics in one (1) notice, and the foregoing provisions shall apply to all companies so
identified.

10. Maintenance and Repair of the Load Bearing Subway Improvements.

(a) Grantor acknowledges that the MTA shall determine, in its sole discretion,
the frequency, scope and quality of the inspection, maintenance and repair of Subway
Improvements to be performed by the MTA for the benefit of the Extension, other than with
regard to any “Supported Grantor Improvements” (as hereinafter defined). Notwithstanding the
foregoing, Grantee shall cause the MTA to promptly make available to Grantor any inspection,
testing or other reports prepared or obtained by the MTA that concern or relate to the condition
or maintenance or repair of the Load Bearing Subway Improvements.

(b) From and after the commencement of construction of any Grantor
Improvements that shall derive support from Load Bearing Subway Improvements (“Supported
Grantor Improvements”), Grantor shall be obligated to maintain or cause to be maintained and
repaired the Load Bearing Subway Improvements (but no other components of the Subway
Improvements) as reasonably necessary to ensure that they continue to provide adequate support
for Supported Grantor Improvements. Grantor shall perform such maintenance and repair at its
own cost and expense, except that Grantee shall be obligated to reimburse Grantor or cause
Grantor to be reimbursed for the costs and expenses of any such maintenance and/or repair that
was necessitated by any damage or destruction caused by Grantee, the MTA and/or other
Grantee Designees, or by any latent or patent defects in the Load Bearing Subway

Improvements.

() In the event that the MTA determines in good faith, at any time, based
upon appropriate inspection and/or testing by appropriately qualified personnel, that maintenance
or repair of the Load Bearing Subway Improvements is then necessary for support of Supported
Grantor Improvements, then the MTA and/or Grantee shall promptly so notify Grantor, together
with information about the required maintenance and/or repair and supporting documentation.
Should Grantor fail, within thirty (30) days of its receipt of such notice (or after such shorter
notice period as the MTA may deem appropriate under the circumstances), to perform or
commence to perform the specified maintenance and/or repair, or to demonstrate to the MTA’s
reasonable satisfaction that such maintenance and/or repair is not necessary, then the MTA shall
have the right to perform such maintenance and/or repair at Grantor’s cost and expense, and
Grantor shall promptly reimburse the MTA upon the MTA’s demand therefor.

(d) Notwithstanding anything to the contrary, from and after the Delivery
Conditions Satisfaction Date, Grantor shall have the obligation to maintain the “stub-ups” (i.e.,
those portions of the Load Bearing Subway Improvements which consist of those portions of the
columns arising out of the Permanent Easement Area) in such a manner that the same remain in



satisfactory condition to support the Grantor Improvements as and when constructed, it being
understood that, from and after the Delivery Conditions Satisfaction Date, Grantee shall have no
liability with regard to the “stub-ups”, including, without limitation, Grantor’s inability to
thereafter utilize the Connection Locations to which such “stub-ups™ relate due to deterioration
or other damage, provided however, that nothing shall relieve Grantee of liability for damage
caused by Grantee or any of Grantee's Designees.

11. Replacement of Vent Building Facade.

(a) It is acknowledged that three (3) faces (easterly, southerly and westerly) of
the Vent Building fagade (the “Fagade™) are designed and are to be constructed in a manner that
will allow, subsequent to construction of the Vent Building, the original Fagade to be removed
and replaced with a Fagade that in Grantor’s sole opinion is consistent with the Grantor
Improvements. In connection therewith, Grantee agrees that (i) the Fagade shall not be
constructed by Grantee or Grantee’s Designees in a manner that makes the replacement thereof
commercially impracticable and (i1) Grantee shall cause the MTA to allow Grantor to replace the
Fagade, subject only to the conditions set forth in subsection (b) below and (iii) Grantee shall
cause the MTA to refrain from creating logistics with regard to the replacement of the Facade
that are disproportionately onerous. For the avoidance of doubt, it is understood and
acknowledged by the Parties that any replacement Fagade installed by Grantor shall be located
within the Permanent Easement Area.

(b)  Grantor shall have no obligation to replace the Fagade, but in the event
that Grantor desires that the Fagade be replaced, the following shall apply:

() Grantor shall submit a proposal (the “Facade Replacement
Proposal™) therefor to the MTA, with a copy to Grantee, which shall describe the proposed
replacement design and work in reasonable detail and which shall include a construction and

maintenance plan.

(i)  Grantee and the MTA shall consider the Facade Replacement
Proposal reasonably and in good faith, provided, however, that notwithstanding anything to the
contrary contained herein, Grantee agrees that neither Grantee nor the MTA shall have any right
to approve the aesthetic aspects of the design and that Grantee shall cause the MTA to accept and
approve the Facade Replacement Proposal if it satisfies the following two (2) conditions:

(A)  Neither the replacement work nor the new Fagade shall
impair in a material manner the operation or security of the Subway Extension.

(B)  Grantor agrees to be responsible for, with appropriate
guarantees or security for such payment obligations, any and all costs of the Facade replacement
work, including any customarily imposed MTA in-house and third party costs associated
therewith.

(¢) Grantor shall perform the Facade replacement work, if any. After the
[Fagade replacement work is completed, Grantor shall be responsible for and shall perform all
maintenance and repair of the replacement Fagade.
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(d) Prior to commencement of any Facade replacement work by Grantor, the
MTA and Grantor shall enter into a separate agreement (and Grantee agrees to cause the MTA to
do so) concerning the replacement Fagade, including its design, the construction and
maintenance thereof, Grantor's obligations with respect to Fagade replacement construction and
maintenance costs, and any terms and conditions related to the Fagade replacement as may be
appropriate, and to confirm that Grantor desires to proceed with the replacement work on all
such terms and conditions.

12. Grantee's Payment Obligations

(a) (1) Simultaneously with the full execution of this Agreement, Grantee
shall pay to Grantor the amount of $33,885,825.00 (the “Lump Sum”), payable by the delivery to
Grantor of a bank check payable to the order of “Strategic/Extell 34th Street, LLC"" drawn on a
bank which is a member of the New York Clearing House Association.

(il)  Notwithstanding anything to the contrary, the Parties agree and
confirm that (A) the effectiveness and validity of this Easement Agreement is conditioned upon
payment on and clearance in full of the aforesaid bank check, and (B) if the Lump Sum amount
is not received by Grantor in fully available funds in due course for any reason whatsoever, then
this Easement Agreement shall be and shall be deemed to be, for all purposes, null and void ub

initio.

(b) Real Estate Taxes, Assessments, Water and Sewer Charges

(1) "Taxes" means any real property taxes which are assessed and
levied against the Property, including all improvements thereon, or any part thereof, pursuant to
the provisions of Chapter 58 of the New York City Charter and Title 11, Chapter 2 of the
Administrative Code of the City of New York, as the same may be amended, or any successor
enactment. The term “Taxes™ does not include (A) any income, franchise, inheritance, capital
stock, excise, excess profits, occupancy or rent, gift, estate, payroll or stamp taxes or foreign
ownership or control taxes or any capital gains tax, deed tax or transfer tax, and mortgage
recording tax imposed on Grantor by municipal, state or federal law, (B) any Business
[mprovement District assessments, (C) any expenses incurred by Grantor, including payments to
attorneys and appraisers, in contesting the Taxes by tax certiorari proceedings; or (D) any
penalties or interest.

(11) Grantor shall be responsible for all Taxes, assessments, and water
and sewer charges which may be levied against the Property, except as otherwise provided in
subsection (iii) below.

(iit)  (A)  With respect to Taxes and water and sewer charges
imposed or levied for any portion of the Term against the parcel currently identified as Block
705, Lot 1 (“Lot 1 Charges"), Grantor shall pay all Lot I Charges. but Grantee shall reimburse
Grantor, on a semi-annual basis, for all Lot 1 Charges actually paid by Grantor, within thirty (30)
days after Grantee's receipt of a requisition from Grantor therefor, provided that Grantor shall
have included with the requisition appropriate backup information. If the parcel currently
identitied as Block 705, Lot 1 (*Current Lot 17) is merged with other parcels after the date of
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this Agreement. then the following shall apply. Of the Taxes imposed or levied against the lot
into which Current Lot 1 was merged (the “New Lot™), the portion for which Grantee shall
reimburse Grantor shall be determined on a pro rata basis according to the ratio of the footprint
arcas of Current Lot 1 and the New Lot.

(B)  Atall times, Grantee will be responsible for any Taxes that
are assessed against the Subway [Improvements.  As applicable, Grantee will be responsible for
paying such Taxes directly to the assessing authority, or will retimburse Grantor for Grantor’s
payments thereof within thirty (30) days after Grantee’s receipt of a requisition from Grantor
therefor, provided that Grantor shall have included with the requisition appropriate backup

information.

13. Title to Subway Improvements.

(a) Title to all Subway Improvements, including any repairs, replacements,
changes, alterations and additions thereto, shall belong to Grantee and upon the termination of
the Permanent Easement and this Agreement as set forth in Article 24 of this Agreement (an
“Easement Termination”) may be removed by Grantee. Notwithstanding the foregoing, in
connection with an Easement Termination (i) Grantee may not remove any Load Bearing
Subway Improvements and/or and Subway Improvements if such removal would have a physical
adverse effect upon the Grantor’s Improvements, (ii) Grantee shall (x) close and permanently
secure all entrances to the Subway Improvements, including any that are not physically located
within the Permanent Easement Area, (y) consult with Grantor to determine which elements of
the Subway [mprovements (other than Load Bearing Subway Improvements) and personal
property in the Permanent Easement Area should be removed to enable Grantor to avoid the
necessity of performing ongoing work to comply with any Requirements and/or to avoid the
imposition of liability upon Grantor or Grantor’s Designees, and, upon the basis of such
consultation, Grantee shall remove those Subway Improvements and personal property indicated
by Grantor and (z) otherwise leave the Subway Improvements in a maintenance-tree condition
that requires no subsequent repairs or maintenance by Grantor or Grantor’s Designees (other
than Load Bearing Subway Improvements and any repairs or maintenance that Grantor, in its
sole discretion, may voluntarily elect in writing to undertake), and (iii) prior to any removal of
any Subway Improvements by Grantee, Grantee shall advise Grantor in writing with specificity
as to its intention to remove specific, identified Subway Improvements and its plan for doing so,
and Grantee agrees that its right to effectuate such plan of removal shall be subject to the prior
written approval of Grantor that such plan is acceptable to Grantor, which approval Grantor
agrees will not be unreasonably withheld or delayed so long as such plan of removal does not
involve any Load Bearing Subway Improvements and/or and Subway Improvements which
would have an adverse eftect upon the Grantor Improvements. Grantee shall repair and restore
in a good and workmanlike manner any damage caused by such removal of any Subway
Improvements and shall leave the Easement Areas free of debris. Any Subway Improvements
remaining in the Easement Arcas more than ninety (90) days following the termination of the
Permanent Easement and this Agreement as set forth in Article 24 of this Agreement shall,
automatically and without further act, be deemed abandoned by Grantee.

(b) Grantee acknowledges and agrees that neither Grantee, nor any Grantee
Designees, nor any successors and/or assigns of any of them, are or shall be deemed (or if any of
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them are or are decemed to be, they hercby agree to be deemed not to be), a “party in interest™ as
defined in Section 12-10(d) of the Zoning Resolution of the City of New York, cftective
December 15, 1961, as amended, or any other similar law or regulation, with respect to all or a
portion of the Property. Without limiting the generality of the foregoing, Grantee, on behalf of
itself, all Grantee Designees, and any successors and/or assigns of any of them, hercby (1) waives
any right to consent, and is hercby deemed to have consented to, the execution, delivery or
recordation of any zoning lot description and ownership statement, declaration of zoning lot
restrictions or any other related agreements, statements, declarations or other documents by
Grantor and its successors or assigns and (ii) waives any right to execute a declaration of zoning
lot restrictions or any other related agreements, statements, declarations or other documents.

14. Compensation for Deviations, Arbitration.

(a) Within three (3) months after the earlier to occur of (i) the completion of
the Subway Improvements (whether by Grantee or, if applicable, by Grantor pursuant to the Self-
Help Right) or (ii) the Delivery Conditions Satisfaction Date, Grantee shall provide to Grantor a
complete list of all Deviations, if any, together with documentation reasonably sufficient to
identify and describe each Deviation in detail (“Grantee’s Final Deviation Report”).
Reference is hereby made to Section 6(b)(iii) for purposes of what shall be deemed to constitute
the state of the Subway Improvements for the determination of Deviations.

(b) Within six (6) months after Grantor’s receipt of the Final Deviation
Report, Grantor shall provide a complete list (“Grantor’s Contested Deviation List”) to
Grantee of all Deviations (whether contained in Grantee’s Final Deviation Report or not), if any,
for which Grantor believes that Grantee should pay additional compensation to Grantor on the
basis of the Valuation Guidelines (“Contested Deviations™). Grantor shall be barred from
making any request for additional compensation for any Deviations not identified by Grantor as
Contested Deviations, except if such unidentified Deviations were not contained in Grantee’s
Final Deviation Report. Grantor may, at any time, amend Grantor’s Contested Deviation List to
include additional Deviations that were not contained in Grantee’s Final Deviation Report or
previously submitted to arbitration pursuant to this Article. If an arbitration has concluded prior
to such addition, then the Parties shall commence a new arbitration concerning such newly listed
Contested Deviations in accordance with the provisions of this Article 14.

(c) The Parties shall negotiate reasonably and in good faith to determine
additional compensation, if any, to be paid by Grantee due to Contested Deviations on the basis
of the Valuation Guidelines. In the event that the amount of additional compensation for any
Contested Deviation remains unresolved on the date that is six (6) months after Grantee’s receipt
of Grantor's Contested Deviation List (the “Negotiation Period™), all unresolved Contested
Deviations (the “Unresolved Deviations™) shall be simultaneously and collectively submitted to

arbitration as follows:

(1) Arbitration shall be conducted in New York City and County by
tive (5) arbitrators in accordance with the provisions of the Commercial Arbitration Rules then
promulgated by the American Arbitration Association ("AAA"). Each Party shall appoint one
(1) arbitrator with experience in the construction industry and one (1) arbitrator with experience
in the appraisal/valuation industry. The four (4) arbitrators shall then together appoint a fifth
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arbitrator having experience in the construction industry or appraisal/valuation industry as such
four (4) arbitrators shall collectively deem necessary.  [ach arbitrator selected shall be a
reputable and disinterested person possessing at least ten (10) years experience in their
applicable industry in the City of New York, Borough of Manhattan and possessing a thorough
understanding of issues relating to all material aspects of the construction and
appraisal/valuation, as applicable, of first-class buildings in New York City comparable to a
“Suitable Building” (as such term is hereinafter defined).  If for any reason an appropriately
qualified arbitrator is not appointed as aforesaid, cither Party may apply to the AAA for
appointment of such arbitrator.

(ii)  Grantor and Grantee shall each submit a proposed resolution for all
Unresolved Deviations considered in the aggregate, including their respective calculations of the
Construction Cost Impact and the Valuation Impact. The arbitrators shall consider each of the
Unresolved Deviations and select either Grantor’s or Grantee’s proposed resolution as their
decision. A decision in which the majority of the arbitrators concur shall be binding and
conclusive upon the Parties (the “Arbitration Decision”). In making their determination, the
arbitrators shall (a) follow the terms and conditions set forth in this Agreement, (b) be bound by
the provisions of this Agreement and shall not have the power to add to, subtract from, or
otherwise modify such provisions and (c) select either Grantor’s proposed resolution (without
change or modification) or Grantee’s proposed resolution (without change or modification)
based on which proposed resolution the arbitrators concur is the more proper resolution of all
Unresolved Deviations considered in the aggregate.

(iii)  Grantee and Grantor shall each have the right to appear and be
represented by counsel before the arbitrators and to submit such data and memoranda in support
of their respective positions with respect to the matter in dispute as may be reasonably necessary
or appropriate in the circumstances. Grantee and Grantor agree to sign all documents and to do
all other things reasonably necessary to submit any such matter to arbitration and further agree
to, and hereby do, waive any and all rights they or either of them may at any time have to revoke
their agreement hereunder to submit to arbitration and to abide by the Arbitration Decision.
Notwithstanding anything in this Agreement to the contrary, in connection with any arbitration
proceeding pursuant to the terms of this Article 14, each party shall (i) bear their own costs and
expenses incurred in connection with the arbitration including, without limitation, its attorneys’
fees and/or professional fees and (ii) pay one-half (1/2) of the costs, fees and expenses of the
arbitrator(s) and/or the arbitration itself.

(d) Valuation Guidelines. The amount of additional compensation, if any,
payable by Grantee hereunder due to Contested Deviations shall be determined solely and
strictly according to the following “Valuation Guidelines™:

- (1)  Construction Cost Impact. Whether it is reasonably likely that the
Contested Deviations, considered collectively and according to their aggregate impact, would
increase the cost of constructing a Suitable Building (as hereinafter defined) at the Property,
assuming generally equivalent construction means and methods in each case, but appropriately
adapted to the relative difference in construction as a result of the Deviation, as compared to the
cost of constructing a Suitable Building at the Property in the absence of all Deviations. If so,
the increase in construction costs shall be known as the “Construction Cost Impact.”
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(i) Value Impact. Whether it is reasonably likely that the Contested
Deviations, considered collectively and according to their aggregate impact, would cause the fair
market value of the highest value Suitable Building that could be constructed at the Property to
be less than the fair market value of the highest value Suitable Building that could have been
constructed at the Property in the absence of the Deviations. [f so, the decrease in such fair
market value shall be known as the “Value Impact™.  For purposes of determining Value
Impact (if any), the fair market value of a Suitable Building shall be determined according to
those recognized approaches, methods and procedures that would be utilized by an appraiser
qualified to value Suitable Buildings located in midtown Manhattan.

(11i)  Suitable Building. For the purposes of this Agreement, “Suitable
Building™ shall mean a Class A, mixed use office and/or hotel and/or residential tower suitable
for the headquarters of an international, Fortune 500 corporation (or corporation of similar
status) with typical ancillary retail and other income producing uses which would maximize the
income from the Property and which can utilize all Zoning Floor Area available for development
at the Property as of the date hereof and any additional Zoning Floor Area that Grantor may
obtain as a result of purchasing more air rights or otherwise, as determined in accordance with
the New York City Zoning Resolution (“Zoning Resolution”), and which otherwise complies
with the Zoning Resolution, and whose building features (“Building Features”)(including,
without limitation, footprint, floor plans, leasing spans, finished ceilings heights, lobby
configurations, fagade, public spaces, elevator systems, electrical systems, mechanical systems,
acoustical standards, technological availability, security systems, points of service for all utility
and technology providers and loading docks) are reasonably sufficient to attract Class A office

tenants to the Property.

(iv)  Payment of Additional Compensation. Grantee shall pay
Grantor any additional compensation due and payable pursuant to this Article 14, it any, as
follows:

(A)  With respect to the resolved Contested Deviations, Grantee
shall pay Grantor the amounts agreed upon by the Parties for such Contested Deviations no later
than ten (10) days after Grantor’s demand for same, but in no event later than the date the
Negotiation Period expires. Notwithstanding anything to the contrary contained herein, if
Grantee fails to timely make such payment, then Grantor may, in its sole and absolute discretion,
and without limiting any other remedies it may have under this Agreement, submit the same as
an Unresolved Contested Deviation to arbitration in accordance with the provisions of this

Article 14; and

(B)  With respect to the Unresolved Deviations, Grantee shall
pay Grantor the amount specified in the Arbitration Decision, no later than ten (10) days after the
arbitrators have rendered the Arbitration Decision.

15. Indemnification.

(a) Indemnification by Grantor. Grantor shall indemnify, defend and hold
harmless Grantee and Grantee’s Designees and their respective contractors, licensees, lessces,
officers, directors, members, agents, attiliates, employees, and permitted successors and assigns
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(collectively, the “Grantee Indemnified Parties™), from and against any and all costs. expenses,
demands. penalties, tines, claims. losses, damages, liens and hability (the “Indemnified Costs™)
caused by or arising out of (i) the use. operation, construction, maintenance and repair of the
Grantor’s Area and the improvements thercon and/or (ii) the cxercise of Grantor’s Use and
Access Rights in cach case by, through or on behalf of Grantor or its successors or assigns and
Grantor's Designees, provided, however, the indemnification obligations under this subsection
shall not apply to the extent that the Indemnified Costs are caused by or result from a negligent
or wrongful act or omission of any of the Grantee Indemnified Parties.

(b) [ndemnification by Grantee. Grantee shall indemnity, defend and hold
harmless Grantor, Grantor’s Designees, and their respective contractors, licensees, lessees,
officers, directors, members, agents, affiliates, employees, successors and assigns (collectively,
the “Grantor Indemnified Parties™), from and against any and all Indemnified Costs caused by
or arising out of (i) the use, operation, construction, maintenance and repair of the Subway
Improvements and (ii) all easement areas granted to Grantee pursuant to this Agreement and the
improvements and the exercise of any rights thereon by, through or on behalf of Grantee or any
of Grantee’s Designees, provided, however, the indemnification obligations under this
subsection shall not apply to the extent that the Indemnitied Costs are caused by or result from a
negligent or wrongful act or omission of any of the Grantor Indemnified Parties.

16. [nsurance.

(a) Grantor Insurance Requirements. Until the satisfaction of the Delivery
Conditions, Grantor may, but shall not be obligated to, provide insurance with regard to the
Property. From and after the satisfaction of the Delivery Conditions, Grantor, at its sole cost
and expense, shall carry and maintain or cause to be carried and maintained, in full force and
effect, insurance coverage of the following types or insuring the described risks and in the
minimum limits set forth below:

(1) Liability Insurance. Grantor shall maintain Commercial General
Liability Insurance, for a limit of not less than Twenty Five Million Dollars ($25,000,000) per
occurrence and in the aggregate, written on [SO Form CG 00 01 (or its equivalent), protecting
Grantee, the MTA and Easement Administrator from claims for property damage and/or bodily
injury, including death, which may arise from the use of the Property and shall include, without
limitation, the following types of coverage: Premises Operation, Products and Completed
Operations, Contractual Liability and shall also include an endorsement deleting any railroad
exclusion. If such insurance contains an aggregate limit, it shall apply separately to the Property;

and

(ii) Statutory Workers’ Compensation and Employer’s Liability.
Statutory Workers’ Compensation and New York Disability Benetits Insurance, in statutory
amounts, as required by applicable law, and any other insurance required by law covering all
persons employed by Grantor, contractors, subcontractors, or any entity performing work on or
tor the Property, including Employers’ Liability coverage in an amount not less than $1,000,000.

(ii1)  Coverage During Construction. In addition to the amounts of
coverage specified above, from the time of the commencement of any Grantor Improvement
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Work (or any other construction work to be performed on the Property by or on behalf of
Grantor) and until completion of said construction work, Grantor at its sole cost and expense

shall carry or cause to be carried:

a.

Commercial General Liability Insurance, including all
applicable coverages enumerated in subsection (a)(i) above,
written for a limit of not less than Twenty Five Million Dollars
($25,000,000) per occurrence and in the aggregate, and
endorsed to name Grantor as named insured and the Grantee
Indemnitied Parties as additional insureds; it shall also contain
an endorsement deleting any railroad exclusion;

Commercial General Liability insurance insuring all
contractors, subcontractors and construction managers in
amounts comparable with amounts carried by persons
undertaking similar work in the New York area, naming
Grantor and Grantee Indemnified Parties as additional insureds.
Coverage for the Grantee Indemnified Parties shall specifically
include their respective officials and employees, and shall be at
least as broad as Insurance Services Office (“ISO”) Form CG
2010 (11/85 ed.). Any contractor or subcontractor undertaking
foundation, excavation or demolition work shall secure an
endorsement on its policy to the effect that such operations are
covered and that the “XCU Exclusions” have been deleted and
that all railroad exclusions have been deleted;

Railroad Protective Liability Insurance Policy (ISO-RIMA or
equivalent form) for claims for property damage and/or bodily
injury, including death, with the MTA as named insured,
written for a limit of not less than Ten Million Dollars
($10,000,000) per occurrence and an annual aggregate of
Twenty Million Dollars ($20,000,000).

Statutory Workers’ Compensation Insurance and New York
State Disability Benefits Insurance in statutory amounts
covering all contractors and subcontractors with respect to all
of their employees.

If applicable, Environmental Liability Insurance covering
Grantor's pollution legal liability, including cleanup, with
limits not less than $5,000,000 per occurrence for bodily injury
and property damage tailored to the specific exposures as they
relate to the applicable work.

Grantor shall be permitted to procure and maintain (or cause to
be procured and maintained), to the extent permitted under
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applicable law, a wrap-up insurance policy which will satisty
the requirements of this subsection (iii).

(b) Grantee [nsurance Requirements. From and after the date of
commencement of any work at the Property in connection with the Subway Improvements or the
Extension until such work is complete, Grantee or Grantee’s Designee, as the case may be, shall
cause its contractors performing such work to carry and maintain in full force and effect,
insurance coverage of types or insuring the described risks and in the minimum limits set forth in
Section 16(a)(iii). At all other times, Grantee intends to self-insure for the coverages set forth in
Section 16(a)(i) protecting Grantor, Grantor’s Designees and any mortgagees, etc. and (ii) with
respect to the Easement Area; and if Grantee elects not to continue such selt-insurance, then
Grantee at its sole cost and expense shall carry or cause to be carried such insurance and notify
Grantor and provide Grantor with evidence of such insurance.

(c) Waiver of Subrogation. All policies of insurance required under this
Agreement shall include a waiver of any right of subrogation with respect to all the named
insureds and additional insureds. Notwithstanding anything to the contrary, for the avoidance of
doubt, it is acknowledged and understood that neither Grantor nor any Grantor Designee is
waiving subrogation in the event that Grantee elects to self-insure.

17. Running with the Land, Cooperative or Condominium Regime.

(a) The Easement rights and privileges granted hereunder and the
undertakings and agreements of the Parties and obligations assumed by them hereunder shall be
appurtenant to and run with the land, in accordance with the terms hereof, and shall bind and
inure to the benetit of the Parties, their respective heirs, permitted successors and assigns in title
or in interest. For such purpose, this instrument shall be recorded against the Property in the
Office of the City Register for the County of New York.

(b) Grantee acknowledges that Grantor shall have the right to submit the
Property to a cooperative or condominium regime in accordance with applicable law, subject to
this Agreement, provided that such regime does not limit any of Grantee’s rights under this
Agreement nor impose on Grantee or Grantee’s Designees any additional obligations. In
addition, neither Grantee nor any of Grantee’s Designees shall be required to assume any
obligations under the cooperative or condominium regime, including its by-laws, declaration,
proprietary leases or any other documents, as the case may be (collectively, the “Regime
Documents”), including, but not limited to, the payment of maintenance, common charges or
assessments. Grantee or Grantee’s Designees shall not be responsible for any maintenance or
repair obligations or for work that Grantor or its successor is obligated to perform under this
Agreement or the Regime Documents. Nothing contained in the preceding sentences are
intended to limit the obligations of Grantee or Grantee’s Designees under this Agreement. Upon
the creation of the cooperative or condominium regime, the then cooperative corporation or the
board ot managers of the condominium (as the case may be, the “Board™) as agent for and on
behalf of all Unit Owners (as hereinafter defined), shall be deemed to be grantor under this
Agreement and shall assume all of Grantor’s rights and obligations under this Agreement and
Grantor named herein (i.e. Strategic/Extell 34th Street, LLC and West 33rd Street LLC) shall
thereby be released of its obligations hercunder.



(¢) In the event that the Property is submitted to a cooperative or
condominium regime, Grantor shall cause the Board to be established with the power, obligation
and authority to:

(1) maintain, repair and opcrate the Property to the extent required by
this Agreement;

(1) impose fees or assessments against Unit Owners and collect those
funds as necessary to satisty any obligations of the Board pursuant
to this Agreement;

(ii1)  collect, receive, administer, protect, invest and dispose of funds;

(iv)  bring and defend actions and negotiate and settle claims to recover
fees or assessments owed to the Board pursuant to this Agreement;
and

(v) exercise any and all of such powers as may be necessary or
appropriate for purposes of this Agreement and as may be granted
to the Board in furtherance of the Board’s purposes.

(d) The Board shall assess each cooperative shareholder or owner of an
individual residential or commercial condominium unit (each, a “Unit Owner” and collectively,
the “Unit Owners”) in order to obtain funds to satisfy the obligations pursuant to this Agreement.
The total amount of said assessment shall be reasonably determined by the Board, in compliance
with all applicable laws. The periodic assessments charged to a Unit Owner shall be a charge
against such Unit Owner’s shares or condominium unit, as the case may be, and be a continuing
lien against such Unit Owner until paid, and in the event a Unit Owner has not paid its
assessment to the Board, the Board shall take such measures as may be necessary, at law or in
equity, against said Unit Owner to collect such delinquent assessment, including interest, costs
and reasonable attorneys’ fees of any such action. Notwithstanding the foregoing, absent gross
negligence or willful misconduct, the individual members of the Board shall have no personal
liability whatsoever for their failure to comply with the provisions of this Agreement. With
respect to Unit Owners in a condominium regime, the liability of any such Unit Owner with
respect to this Agreement shall be limited to such proportionate share of total liability as the
interest of such Unit Owner bears to the aggregate common interests of all Unit Owners and to
the extent permitted by applicable law, such liability shall be further limited to such Unit
Owner’s interest in its unit and its appurtenant common interest.

(e) Any condominium or cooperative offering plan and Regime Documents or
deed to the cooperative corporation shall clearly state that the Property is subject to the terms and
conditions of this Agrcement. [f there is any conflict among the terms of the offering plan,
Regime Documents and this Agreement, the terms set forth in this Agreement shall control.

() In connection with Grantor or Grantor’s Designee’s submission of the
Property to a cooperative or condominium regime, Grantee shall cooperate with Grantor and
Grantor’s Designee in all reasonable respects. Grantor shall provide Grantee with a copy of its
initial filing (it a cooperative regime) and Regime Documents prior to filing and recording (as
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applicable). Upon prior written request by Grantor or Grantor's Designee, Grantee or Grantee's
Designee shall execute, acknowledge and deliver such documents and take such other action as
Grantor or Grantor's Designee may reasonably request in conncction with its submission of the
Property to a cooperative or condominium regime; provided, however. Grantee shall not be
obligated to incur any cost or liability in connection with such etforts, other than the fees of its
attorneys to review the atorementioned documents.

18. Force Majeure.

(a) Neither Grantor nor Grantee shall be responsible for any unavoidable
delay, which shall mean an act of God, an enemy action, a civil commotion, an earthquake, a
flood, a fire or any other casualty, a war or similar hostilities, acts of terrorism classified as such
by a governmental instrumentality, an invasion, an insurrection, a riot, mob violence, malicious
mischief, sabotage, an unusual failure of transportation unrelated to the New York City subway
system, a strike or lockout of any labor union not limited to the Subway Improvements, severe
weather or any other similar cause not within the reasonable control of Grantor or Grantee (not
including a party’s insolvency or financial condition or failure to obtain financing), under the
following conditions: 1) in the case of performance by the Grantor, (i) the existence of which
Grantor shall have notified Grantee by notice given not later than ten (10) business days after
Grantor first knew of the existence or occurrence thereof, (ii) which has the effect of delaying
Grantor’s performance of its obligations hereunder and (iii) which Grantee shall have
acknowledged to be an event beyond the reasonable control of Grantor, which unavoidable
delay shall be deemed to continue only as long as Grantor shall be using reasonable efforts
promptly to minimize the effects thereof. Upon cessation of the event causing such unavoidable
delay, Grantor shall recommence the performance of the obligation affected by such unavoidable
delay; or 2) in the case of performance by the Grantee, (i) the existence of which Grantee shall
have notitied Grantor by notice given not later than ten (10) business days after Grantee first
knew of the existence or occurrence thereof, (ii) which has the effect of delaying Grantee’s
performance of its obligations hereunder and (iii) which Grantor shall have acknowledged to be
an event beyond the reasonable control ot Grantee which unavoidable delay shall be deemed to
continue only as long as Grantee shall be using reasonable efforts promptly to minimize the
etfects thereof. Upon cessation of the event causing such unavoidable delay, Grantee shall
recommence the performance of the obligation affected by such unavoidable delay.

(b) Notwithstanding anything to the contrary contained herein, Force Majeure
shall not apply to, and no extensions of time shall be permitted as a result thereof in connection
with (i) Grantee’s obligations under Section 5(a) to complete the Load Bearing Subway
Improvements and Loading Dock Area on or before December 31, 2014 or, if such deadline is
not reasonably capable of being met, by July 18, 2016, as these periods for performance are fixed
dates negotiated by the Parties or (i1) Grantee’s payment of any monetary obligations under this
Agreement.

19. Environmental Obligations.

(a) Certain Definitions.




(i) The term “Environmental Laws™ means, collectively, the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. Section
9601, et seq., the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 ct seq., the
Hazardous Materials Transportation Authorization Act, 49 U.S.C. Section 5101 et seq., the New
York Environmental Conservation Law, Section 27 0901 et seq., the Clean Water Act, 33 U.S.C.
Section 1321 et seq., and any other Federal, State or local statute, law, ordinance, code, rule,
regulation, order or decree regulating, relating to, or imposing liability or standards of conduct
concerning, any hazardous, toxic, radioactive, bio-hazardous or dangerous waste, substance or
materials, including, without limitation, any regulations adopted and publications promulgated
with respect thereto.

(i1) The term ~“Hazardous Materials” means any (i) “hazardous
substance” as defined under the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. Section 9601 et seq., or (ii) “hazardous waste” as defined under the
Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq., or (iii) “hazardous
materials” as defined under the Hazardous Materials Transportation Authorization Act, 49
U.S.C. Section 5101 et seq., or (iv)“hazardous waste” as defined under New York
Environmental Conservation Law, Section 27 0901 et seq., (v) “hazardous substance” as defined
under the Clean Water Act, 33 U.S.C. Section 1321 et seq., or (vi) “petroleum” within the
meaning of Article 12 of the New York State Navigation Law and the regulations adopted and
publications promulgated pursuant to the above, and all other substances and/or materials
deemed hazardous (whether expressed as such or with words of similar import) under and
pursuant to any and all Environmental Laws and/or Requirements.

(iii)  The term “Release” with respect to any Hazardous Material
includes but is not limited to any release, deposit, discharge, emission, leaking, leaching, spilling,
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping or disposing of
Hazardous Materials.

(iv)  The term “Remediation” includes without limitation any response,
remedial, removal, or corrective action required pursuant to Environmental Laws; any activity to
clean up, detoxify, decontaminate, contain or otherwise remediate any Hazardous Material; any
actions to prevent, cure or mitigate any Release of any Hazardous Material; any action to comply
with any Environmental Laws or with any permits issued pursuant thereto; any inspection,
investigation, study, monitoring, assessment, audit, sampling and testing, laboratory or other
analysis, or evaluation relating to any Hazardous Materials.

(b) Grantee’s Covenants and Obligations.

(1) Grantee acknowledges that Grantor has made no representations or
warranties as to whether or not there are any Hazardous Material in, on or about the Property,
and Grantor shall not be liable or responsible in any manner whatsoever for any Hazardous
Materials within the areas at the Property to be excavated or through which construction will
otherwise take place, except to the extent of any Release of Hazardous Materials to such areas by

Grantor.
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(i1) All Hazardous Materials located in the area to be cxcavated or
through which construction will otherwise take place shall be removed by Grantee or Grantee's
Designees as may be required by and in compliance with all Environmental Laws (for purposes
of the entirety of this subsection (b) whether or not applicable to, or enforceable against, Grantee
as a public/municipal entity) during such excavation and/or construction of the Subway
[Improvements, no later than the carlier to occur of (i) the date Grantee provides a Notice of
Surrender to Grantor or (ii) the completion of the Subway Improvements, at Grantee's sole cost

and expense.

(iii)  Grantee covenants that, at its own cost and expense, it will at all
times (including during any construction) use and maintain, and shall cause Grantee’s Designees
to use and maintain the Easement Area in full compliance with the Environmental Laws. If
Grantee or Grantee’s Designees fail to comply with the Environmental Laws, as determined by a
governmental body with jurisdiction to enforce Environmental Laws, Grantor may, after giving
Grantee and the MTA reasonable notice of such failure, and in addition to any other remedies
hereunder or at law or in equity, act to bring the Easement Area into compliance, and Grantee
will reimburse Grantor for all costs incurred by Grantor to address conditions resulting from
Grantee's or Grantee’s Designees actions including, but not limited to, fines, consulting,
engineering, construction, excavation, remediation and legal costs. In the event of emergency or
lawful government order, Grantor retains the right to bring the Easement Area into compliance
immediately at Grantee’s sole cost and expense. In such event, Grantor shall notify Grantee and
the MTA as soon as feasible of the emergency and/or governmental order, and provide Grantee
and the MTA with the opportunity to participate in all necessary actions to bring the Easement

Area into compliance;

(iv)  Grantee shall not permit or authorize Grantee’s Designees to
permit Releases of Hazardous Materials in, on, under, over, about or from the Easement Area or
the Property, and if Grantee or Grantee’s Designee causes any such Releases, then Grantee shall
take appropriate measures to contain such Release and shall implement such Remediation to
return the area to its pre-existing condition;

(v) Grantee shall not cause or authorize Grantee’s Designees to cause
Hazardous Materials to be in, on, about or under the Easement Area or the Property, except those
that are both (a) in compliance with all Environmental Laws and with permits issued pursuant
thereto and (b) fully disclosed to Grantor in advance and in writing;

(vi)  Grantee shall dispose of or cause to be disposed of any wastes
generated by Grantee or Grantee’s Designees in connection with activities pertormed pursuant to
this Agreement in accordance with applicable Requirements (including Environmental Laws), at
its sole cost and expense. Grantee shall dispose of or cause to be disposed of such wastes using
its own EPA generator number, as necessary. In no event shall Grantor be identified as the
generator of any such wastes. Upon request, Grantce will promptly provide Grantor with a copy
of any waste manifests;

(vit)  Grantee shall, at its sole cost and expense, effectuate or cause to be
ettectuated Remediation required under Environmental Law of any condition (including without
limitation a Relcase of a Hazardous Material) in, on, under, over, about or from the Easement
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Arca or the Property, if such condition or Release ot a Hazardous Material is caused by Grantee
or Grantee's Designees;

(viii) In the event the use of the Easement Area by Grantee or Grantee's
Designees causes a condition of non-compliance with Environmental Law to occur (including
but not limited to instances of spills), and such condition poses an immediate and substantial
threat ot harm to Grantor, Grantee or MTA shall notify Grantor of such condition, including: the
nature of the non-compliance, the reporting (if any) of the condition to the appropriate
governmental agency, and the actions undertaken by Grantee to cure the non-compliance. Such
notice to Grantor shall be made as soon as practicable, but in no instance shall it be more than
two days following the event of non-compliance;

(ix)  Grantee further covenants and agrees to indemnify, protect, defend
and save harmless Grantor from and against any and all losses, damages, liabilities, suits, claims,
demands, judgments, costs, interest and expenses (collectively “losses and damages™) which
Grantor may suffer, sustain or be subjected to by reason of, on account of, or arising out of a
violation or alleged violation of, or noncompliance with the Environmental Laws resulting in any
way from occupancy or use of the Property or the Easement Area by Grantee or Grantee’s
Designees, including any disposal, discharge, or release of any waste, pollutant, or hazardous
substance from, on, or in connection with the Property, the Easement Area or related Grantor
property; whether such losses and damages be suffered or sustained by Grantor directly or by its
employees, officers, agents, servants, contractors, or licensees, or by any other person or entity,
including Grantee, who may seek to hold Grantor liable therefor; and

(x) In the event Grantor makes any expenditures or incurs any
obligations for the payment of money in connection with Grantee’s failure to comply with its
obligations under this Article 18, including but not limited to attorneys’ fees for instituting,
prosecuting or defending any action or proceeding, such sums paid shall be due and payable by
Grantee to Grantor within 10 days after Grantor’s demand for such payment.

20. Remedies: Late Payments/Interest

(a) In the event of a breach of the terms and conditions of this Agreement by
Grantee or Grantor, then Grantee or Grantor, as applicable, shall be entitled to pursue any
remedy available at law or in equity, including injunctive relief but excluding punitive, special or
consequential damages [other than as set forth in Section 6(c)(iii)(A)]. In addition, Grantor shall
have the remedy of selt-help as set forth in Section 6(c)(iii}(B) and any other rights to enter upon
the Permanent Easement Area, Temporary Easement Area and/or Interim Easement Area, or
otherwise remedy a situation, as may be set forth in this Agreement. Notwithstanding the
foregoing, in no event shall termination of the Permanent Easement or, to the extent still in
existence, the Interim Easement be a remedy for any Grantee breach, it being understood that (i)
the Permanent Easement may only be terminated pursuant to Article 24 and (ii) the [nterim
Easement may only be terminated pursuant to Article 24 or as provided in Section 3(b)(iv).

(b) Notwithstanding anything to the contrary and irrespective of whether any
particular provision of this Agreement specitically provides for the payment of interest if a
payment is due to one of the Parties but not timely made, in the event any payment that is due



pursuant to this Agreement is not timely paid. interest shall accrue and be due and payable on
such amount at the statutory post-judgment interest rate then in effect according to New York
State law from the date due until the date paid.

(d) For avoidance of any doubt, the foregoing remedies shall not apply to the
resolution of Deviations, which are to be resolved in accordance with the terms and provisions of
Article 14 of this Agreement.

21. Assignment and Encumbrances.

“

(a) Prior to Expiration ot the Term. Prior to the expiration or other
termination of the Term, Grantee shall not have the right to assign this Agreement, or any of its
rights or obligations hereunder, without Grantor’s prior written consent in its sole discretion.

(b) After Expiration of the Term

(1) During the fifteen (15) year period following the later of the
expiration or other termination of the Term and the City’s satisfaction of its West 33™ Street re-
grading commitment as described in the West 33" Street Letter, Grantee shall not have the right
to assign this Agreement, or any of its rights or obligations hereunder, without the prior written
consent of Grantor in its sole discretion.

(il)  After the expiration of the fifteen (15) year period referred to in
subparagraph (i) above, the following shall apply. Grantee may assign this Agreement, in its
entirety, to either (A) a government or corporate instrumentality that is the corporate successor to
the City, or (B) the entity that then owns or operates all or substantially all of the New York City
subway system. Grantee may not otherwise assign this Agreement, or any of its rights or
obligations hereunder, without Grantor’s prior written approval, not to be unreasonably withheld
or delayed. Matters that may be taken into account in assessing the reasonableness of Grantor’s
disapproval, include, without limitation, whether the proposed assignee has and is likely to
continue to have both the financial wherewithal and sufficient influence or control over the
operator of the New York City subway system to satisfy or cause to be satisfied Grantee’s
obligations and liabilities under the Agreement.

(iii)  Notwithstanding anything to the contrary in the foregoing,
Grantee’s assignment of this Agreement shall not release Grantee from any obligations or
liabilities under the Agreement unless Grantee, in connection with a permitted assignment, has
delivered to Grantor an instrument executed by the permitted assignee pursuant to which the
assignee assumes all such obligations and liabilities.

(c) For the avoidance of doubt, nothing in this Section 21 is intended to limit
Grantee’s right to authorize third parties to exercise Grantee’s rights or perform Grantee's
obligations under this Agreement as Grantee Designees. Further, without waiving any
limitations on the assignment of this Agreement if permitted, by Grantee as set forth in this
Section 21, Grantor acknowledges that Grantee intends to lease its rights and interests under this
Agreement to the MTA pursuant to the NYCT Master Lease, and Grantor hereby consents
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thercto, provided, however. that notwithstanding any such lease, Grantee shall remain fully and
completely responsible and liable for all obligations of Grantee pursuant to this Agreement.

(d) Grantee shall not have the right to mortgage, pledge, or encumber any of
its rights or interests under this Agreement, except as Grantor may otherwise consent in its sole
discretion.

(e) Nothing in this Agreement is intended to or shall limit in any manner
Grantor’s right to mortgage, pledge, or encumber, or assign or otherwise convey the Property or
any of its interests under this Agreement.

22, Easement Administration.

(a) The City hereby designates the Hudson Yards Development Corporation
(*“HYDC”) to administer and manage this Agreement on behalf of Grantee in the capacity of
Easement Administrator. The City shall have the unilateral right, which may be exercised in its
sole discretion, to terminate such designation and to designate a different entity as the Easement
Administrator by notice to Grantor. Notwithstanding anything to the contrary, the City agrees
that (i) the Easement Administrator (whether HYDC or, if applicable, a different entity
designated by the City as aforesaid) shall have the power and authority to act on behalf of and
bind the City as to all matters arising under this Agreement (including, without limitation,
issuing consents, approvals and the like) and (i1) Grantor and all other interested parties shall, for
all purposes, be entitled to rely upon the agreements, consents and approvals of Easement
Administrator (whether HYDC or, if applicable, a different entity designated by the City as
aforesaid) as binding upon the City.

(b) Extell agrees that (i) in cases where this Agreement requires the approval
of Extell, such approval shall be deemed given if the approval of either of the entities comprising
Extell is obtained and (ii) the liability of the two (2) entities comprising Extell pursuant to this
Agreement shall be joint and several.

23. Acts and Omissions of Grantor’s Designees and Grantee’s Designees.

(a) Any of Grantee’s rights and/or obligations under this Agreement may be
exercised or performed by Grantee’s Designees in the sole discretion of Grantee; provided,
however, that, no such exercise or performance by Grantee’s Designees shall be deemed to
release Grantee from any of its obligations and liabilities under this Agreement or in connection
therewith. The City acknowledges that it is a material inducement to Grantor entering into this
Agreement that the City shall at all times be fully and completely responsible to Grantor for all
acts and omissions of Grantee’s Designees in connection with this Agreement, except if and to
the extent that the City has assigned this Agreement and has been released from its obligations
and liabilities under this Agreement pursuant to Section 21.

(b) Any of Grantor’s rights and/or obligations under this Agreement may be
exercised or performed by Grantor’s Designees in the sole discretion of Grantor; provided,
however, that, no such exercise or performance by Grantor’s Designees shall be deemed to
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release Grantor from any of its obligations and liabilities under this Agreement or in connection
therewith.

24, Easecment Termination. The Permanent Easement shall not terminate nor shall be
deemed to have terminated or been abandoned by Grantee unless Grantee confirms in writing to
Grantor that Grantee has issued publicly an ofticial determination (a “Termination
Determination™), that (1) it has permanently abandoned the construction of the Extension or (ii)
it the Extension has been constructed, that Grantee has permanently abandoned the operation of
the Extension. Upon a Termination Determination, (i) the Permanent Easement and this
Agreement shall, automatically and without further act, be of no further force and eftect, except
with respect to provisions hereof which are expressly stated to survive termination and (ii) upon
request of either of Grantor or Grantee, the other party shall execute and deliver a Termination of
Easement in recordable form evidencing the termination, as aforesaid, of the Permanent
Easement and this Agreement, provided, however, that the failure to so execute or deliver such
Termination of Easement shall not affect such termination in accordance with the provisions
hereof. In connection with the termination of this Agreement, Grantee shall have the obligations
set forth in Section 12(a), which obligations shall survive the termination of this Agreement.

25.  Notices.

(a) Each notice, demand, request or other communication in connection with
this Agreement (“Notice™) shall be either: (i) sent by nationally known overnight delivery
service, with delivery of service acknowledged in writing by the party receiving the same, or (it)
sent by United States certified mail, return receipt requested, in each case to the addresses
indicated below or to such other address as may be specified by notice sent in accordance
herewith.

If to Grantor:

Strategic/Extell 34th Street, LLC
805 Third Avenue, 7th Floor
New York, New York 10022
Attention: Gary Barnett and
Attention: Tony Mannarino and
Attention: Jeff Torkin

and to:

West 33rd Street LLLC

805 Third Avenue, 7th Floor
New York, New York 10022
Attention: Gary Barnett and
Attention: Tony Mannarino and
Attention: Jeft Torkin

and to:
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Rosenberg & Estis, P.C.

733 Third Avenue, 14th Floor

New York, NY 10017

Attention: Richard L. Sussman, Esq.

If to Grantee:

The City of New York

c¢/o Hudson Yards Development Corporation
225 W. 34th Street, Suite 1402

New York, New York 10122

Attn.: General Counsel and

Attn.: President

and to:

New York City Law Department

100 Church Street, 6th Floor

New York, New York 10007

Attn.: Chief, Economic Development Division

[fto the MTA:

Metropolitan Transportation Authority
347 Madison Avenue

New York, New York 10017
Attention: Director of Real Estate

and to

New York City Transit Authority

2 Broadway
New York, New York 10004

Attention: Senior Vice President, Chief Engineer,
and Vice President & General Counsel

and to

MTA Capital Construction Company
2 Broadway

New York, New York 10004
Attention: General Counsel



(b) Fach such notice shall be deemed eftective on (1) the date of delivery, if
sent by nationally known overnight delivery service, or (ii) the date that is five (5) days after
deposit in the mail, it sent by United States certified mail.

26. Estoppel Certificate. Grantee agrees, at any time and from time to time, within
ten (10) business days of request by Grantor, to exccute. acknowledge and deliver to Grantor, a
statement in writing addressed to Grantor, any existing or prospective mortgagee of the Property,
any tenant of the Property and/or any other party designated by Grantor certifying (i) that this
Agreement is unmodified and in full force and effect (or, if there have been modifications, that
the same is in full force and effect as modified and stating the modifications), (ii) whether or not,
to the best knowledge of Grantee, there exists any default by Grantor or Grantee in the
performance of any covenant, agreement, term, provision or condition contained in this
Agreement, and, if so, specifying each such default of which Grantee may have knowledge, and
(iii) as to such other matters related to this Agreement as Grantor shall request, it being intended
that any such statement delivered by Grantee pursuant hereto may be relied upon by Grantor and
any and all such other parties to whom it is addressed.

27.  Counterparts. This Agreement may be executed in counterparts, all of which
counterparts, when taken together, shall be deemed a fully executed instrument.

28. Modifications in Writing. No modification, amendment, waiver or release of any
provision of this Agreement or the Easements shall be valid or binding for any purpose unless in
writing and duly executed by the party against whom the same is asserted. Any modifications to
this Agreement are subject to the consent of the MTA.

29.  Entire Agreement. This Agreement contains the entire understanding of the
Parties with respect to the subject matter hereof, and supersedes all other prior written and oral
agreements between the Parties, including, without limitation, the Lease which is being
terminated concurrently with the execution and delivery of this Agreement.

30. Severability. If any clause, provision, article or section of this Agreement shall be
deemed to be invalid, illegal or unenforceable by any court of competent jurisdiction, the
validity, legality or enforceability of the remaining provisions shall not in any way be affected or
impaired thereby provided that the severance of such clause, provision, article or section does not
tundamentally effect or alter the intent of this Agreement.

31.  Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of the State of New York, excluding New York’s rules regarding
conflict of laws and any rule requiring construction against the draftsperson.

32. Non-Waiver. Failure of a party to enforce or otherwise require the performance
of any of the terms and conditions of this Agreement at the time or in the manner as set forth
herein shall not be deemed a waiver of any such terms or conditions by such party.
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33.  Priority. It is intended that the Easements shall be senior to any and all liens,
tenancics, encumbrances, casements and other interests in respect of the Property.

34, Headings and Captions. The section headings herein are for reference purposes
only and are to be given no etfect in construction or interpretation hereunder.

35.  Further Assurances. Grantor and Grantee shall each execute, acknowledge and, if
specitically requested to do so, cause to be recorded or filed, all further instruments or other
documents that may be reasonably necessary to comply with or otherwise give effect to the terms
and conditions of this Agreement.

36.  No Third-Party Beneficiaries. The terms and provisions of this Agreement shall
create no right in any person or entity (including, without limitation, the MTA) other than the
Parties and their respective, permitted successors and assigns, and no third party (including,
without limitation, the MTA) shall have the right to enforce the terms of this Agreement. The
foregoing limitations are not intended to preclude the MTA from being a Party to this
Agreement, or to apply to the MTA, in the event that this Agreement is assigned to the MTA in
accordance with Section 21.

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of the day
and year first above written.

STRATEGIC/EXTELL 34TH STREET, LLC

By Jopry

Name: Gary Barnett
Title: President

WEST 33RD STREET LLC

By: W

Name: Gary Barnett
Title: President

ATTEST: THE CITY OF NEW YORK

By: By:
Name: Name: Robert K. Steel
Title: Title: Deputy Mayor for Economic
Development

APPROVED AS TO FORM:

OFFICE OF THE CORPORATION
COUNSEL

By:

Name:
Title:  Acting Corporation Counsel
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IN WITNESS WHEREOF. the Parties have caused this Agreement to be executed as of the day
and year first above written.

STRATEGIC/EXTELL 34TH STREET, LLC

By:

Name: Gary Barnett
Title: President

WEST 33RD STREET LLC

By:

Name: Gary Barnett
Title: President

THE CITY OF NEW YORK

Namg: Robert K. @
Title: N Deputy Mayor+¢r Economic

Development

APPROVED AS TO FORM:

OFFICE OF THE CORPORATION

é:unscl

Acting Corpor@tion




STATE OF NEW YORK )
) ss.:
COUNTY OF NEW YORK )

On the LL;‘/E/ciay of OC {__. 2010 before me, the undersigned, a notary in and for said
state, personally appeared GARY BARNETT, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same 1n his/her capacity and that by
his/her signature on the instrument, the individual, or the person upon behalf of which the

individual acted, executed the instrument.

Notary Public

GESELLELEE

NOTARY PUBLIC, State of New York
STATE OF NEW YORK ) : No. 01LES150573
) ss.: nglmedlnopwf%4 .
COUNTY OF NEW YORK ) Commission Expires July 31, LSEAt
On the day of , 2010 before me, the undersigned, a notary in and for said

state, personally appeared ROBERT K. STEEL, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by
his/her signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

Notary Public
STATE OF NEW YORK )
COUNTY OF NEW YORK ; >
Onthe  dayof , 2010 before me, the undersigned, a notary in and for said
state, personally appeared , personally known to me or proved to me on the

basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by
his/her signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

Notary Public
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STATE OF NEW YORK )
) $S.:
COUNTY OF NEW YORK )

Onthe  dayof . 2010 before me. the undersigned, a notary in and for said
state, personally appeared GARY BARNETT, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by
his/her signature on the instrument. the individual, or the person upon behalf of which the
individual acted. executed the instrument.

Notary Public

STATE OF NEW YORK )
} ss.:
COUNTY OF NEW YORK )

On the LZ_ day of&d@% 2010 before me, the undersigned, a notary in and for said
state, personally appeared ROBERT K. STEEL, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by
his/her signature on the instrument, the individual, or the person upon behalf of which the
individual acted, executed the instrument.

A\WWQ\

%ry Public

STATE OF NEW YORK ) JOSEPHINE MIRANDA
) ss.: NOTARY Pu%uc .S‘TnATE OF NEW YORK

COUNTY OF NEW YORK ) QUALIFIED IN RIGHS Gy 5

MY rOMMISSION'g:;R%g:gRiozggom S EAL’:

w oo :

On the ‘él day of %%2310 before me, the undersigned, a notary in and for said
state, personally appeared /{4 crsonally known to me or proved to me on the
basis of satisfactory evidence to Tbe the indifidual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by

his/her signature on the instrument, the individual, or the person up
individual acted. executed the instrument. '

Commissione’ of Needs
City of New Yorii No. 3-7093
Certificate Filed in Naw York Cou
Coammission Expires Feb. 01, 20,
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Titde No. NY100519

SCHEDULE A - Continued

ALL that certain plot, piece or parcel of land, situate, lying and being ia the Borough of Manhattan, City, County and State of
New York and being more particularly bounded and described as follows:

BNINNINGmheoomu&xmedbytheintenecﬁmoﬂhouoﬂherlyadaofWesSJtd Street with the casterly side of 11th
Avenue; .

RUNNING THENCE northerly along the easterly side of 11th Avenue, 197.50 feet to the corner formed by the intersection of
the essterly side of 11th Avenue with the southerly side of West 34th Street;

THENCE easterly almg the southerly side of West 34th Street, 213.75 foet to a point on the westerly line of The Park (as shown
on CPC Map No. 040507MMM);

mnnhly&mmgmwamﬁcd”demmymnuazsmmmepmmmnddmﬂw
westerly line of The Pari, 198.75 foet to the northerly side of West 33rd Street;

THENCE westerly along the northerly side of West 33rd Street, 53.49 feet;

THENCE northerly af right angies to the northerly side of West 33rd Street, 98.75 feet to the center line of the block between
West 33rd Street and West 34th Stroet;

THENCE westerly along said center line and parallel with the northerly side of West 33rd Street, 75 feet;

THENCE southerly parallel with 11th Avenue and part of the distance through a party wall 98.75 feettotheno'ﬂu-lysldoof
West 33rd Strect;

THENCE westerly along the northerly side of West 33rd Street, 63 foet to the comer at the point or place of BEGINNING.

Date Printed: September 23, 2010




Title No. NY100519

SCHEDULE A - Continued

Parcel ) (Lot 31

ALL that cextain plot, piece or parcel of land, situate, Iyingmdbein;intheBaw;homehﬂm.Couﬂy.Citymdsweof-
New York, bounded and described as follows:

BEGINNING at a point o the Northerly sids of West 33rd Street, distant 63 fect Easterly from the corner formed by the
intersection of the Northerly side of West 33rd Street with the Easterly side of 11th Avenue;

RUNNINGTHENCBMdm;ﬁuuidN«MysideofWa&J&dSME feet;
‘THENCE Northerly and parallel with the said Easterly side of 1 1th Avenue, 98 feet 9 inches to the center line of the block;
THENCE Westerly along the said center line of the block, 75 feet;

THENCE Southerty again parallel with the Eastesty side of 11th Avenuc and past of the distance through a party wall, 98 feet 9
inches to the Northerly side of West 33rd Street to the point or piace of BEGINNING.

For conveyancing only Together with all right, title and interest of, in and to any strects and roads
if intended to be conveyed. gbuttingtheabovedeacﬁbedprcmisu,tothccenterlinethaeoﬂ

Date Printed: September 23, 2010




EXHIBIT B
VISUAL DEPICTIONS OF EASEMENT AREAS

The attached drawings are only for purposes of defining certain areas referenced in this
Agreement. Any references on these drawings to areas as easements, or as permanent
easements, temporary easements, interim easements or otherwise, should be disregarded and
reference should be made to the pertinent provisions in this Agreement for purposes of

determining what, if any, easement has been granted.
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EXHIBIT C
Metes and Bounds Descriptions

In the matter of describing the metes and bounds of easements to be acquired for the
Hudson Yards Number 7 Subway line Extension and the metes and bounds of certain
excluded areas from those easements, along 1™ Avenue (100 feet wide) from West 24"
Street (60 feet wide) to West 41* Street (60 feet wide), and along West 41" Street (variable
width) from 1" Avenue to 7" Avenue (100 feet wide), in which all streets mentioned are
as laid out on the “City Map” of the City of New York, Borough of Manhattan, follows:

Project elevation 0.000 feet refers to New York City Transit Authority Datum, which is
97.347 feet below the U.S. Coast and Geodetic Survey mean sea level at Sandy Hook, New

Jersey, established in 1929.

Block 705, Lots 1, S and Part of 54
Section 1
Horizontal limits

Beginning at a point on the northeasterly line of West 33" Street (60 feet wide), said point
being distant 19.25 feet southeasterly from the intersection of the southeasterly line of 11™
Avenue (100 feet wide) with the northeasterly line of the said West 33™ Street:

1) Running thence, northeasterly, parallel to the southeasterly line of the said 11"
Avenue and through tax lot 1 in Manhattan tax block 705, for 56.75 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course and through tax lots 1 and § in Manhattan tax block 705, for 59.00 feet to a
point;

3) Thence, southwesterly, forming an interior angle of 90° 00’ 00" with the previous
course and through tax lot 5 in Manhattan tax block 705, for 56.75 feet to a point on
the northeasterly line of the said West 33™ Street;

4)  Thence, northwesterly, forming an interior angle of 90° 00’ 00 with the previous
course and along the northeasterly line of the said West 33" Street, for 59.00 feet
back to the point of beginning.

Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation -10.00 feet to elevation 55.00 feet within the horizontal limits described

above.

This section consists of parts of tax lots | and 5 in Manhattan tax block 705 as shown on
the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map” existed
on December 9, 2008, and comprises an area of 3,348 square feet or 0.076860 acres, with a
volume of 217,620 cubic feet within the said vertical limits.

o] -



Horizontal limits

Beginning at a point on the intersection of the southeasterly line of 1 1™ Avenue (100 feet
wide) with the northeasterly line of West 33" Street (60 feet wide);

1) Running thence, northeasterly and along the southeasterly line of the said 1 1™ Avenue,
for 65.75 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00’ 00” with the previous
course, across tax lot 1 and through tax lot 5 in Manhattan tax block 705, for 120.00
feet to a point;

3) Thence, northeasterly, forming an interior angle of 270° 00’ 00" with the previous
course, through tax lot 5 and across tax lot | in Manhattan tax block 705, for 131.75
feet to a point on the southwesterly line of West 34™ Street (100 feet wide);

4) Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course and along the southwesterly line of the said West 34" Street, for 93.73 feet to a
point;

5) Thence, southwesterly, forming an interior angle of 83° 34’ 20” with the previous
course and across tax lot 54 in Manhattan tax block 705, for 198.75 feet to a point on
the northeasterly line of the said West 33" Street;

6) Thence, northwesterly, forming an interior angle of 96° 25’ 40” with the previous
course and along the northeasterly line of the said West 33 Street, for 191.48 feet
back to the point of beginning.

Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation 55.00 feet to elevation 129.00 feet within the horizontal limits described

above.

This section consists of parts of tax lots 1, 5 and 54 in Manhattan tax block 705 as shown
on the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map”
existed on December 9, 2008 , and comprises an area of 24,204.5 square feet or 0.55566
acres, with a volume of 1,779,031 cubic feet within the said vertical limits.

Section 2A
Horizontal limits

Commencing at a point on the intersection of the southeasterly line of 11™ Avenue (100
feet wide) with the northeasterly line of West 33™ Street (60 feet wide). Running thence
southeasterly and along the northeasterly line of the said West 33" Street, for 146.42 feet to
a point. Thence, northeasterly and at right angles to the northeasterly line of the said West
33" Street, for 53.25 feet to the point of beginning:



1) Running thence, northeasterly, parallel to the southeasterly line of 1™ Avenue and
through tax lots 54 and 1 in Manhattan tax block 703, for 86.83 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00" 00" with the previous
course and through tax lot | in Manhattan tax block 7035, for 20.58 feet to a point;

3) Thence, southwesterly, torming an interior angle of 90° 00’ 0™ with the previous
course and through tax lots 1 and 54 in Manhattan tax block 705, for 75.50 feet to a
point;

4)  Thence, southeasterly, forming an interior angle of 270° 00" 00 with the previous
course and through tax lot 54 in Manhattan tax block 703, for 26.72 feet to a point;

5) Thence, southwesterly, forming an interior angle of 83° 34’20 with the previous
course and through tax lot 54 in Manhattan tax block 705, for 11.40 feet to a point;

6) Thence, northwesterly, forming an interior angle of 96° 25’ 40" with the previous
course and through tax lot 54 in Manhattan tax block 705, for 46.03 feet back to the

point of beginning.
Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation 129.00 feet to elevation 131.00 feet within the horizontal limits described

above.

This section consists of parts of tax lots 1 and 54 in Manhattan tax block 705 as shown on
the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map” existed
on December 9, 2008, and comprises an area of 2,082.9 square feet or 0.047817 acres, with
a volume of 4,166 cubic feet within the said vertical limits.

Section 3
Horizontal limits

Commencing at a point on the intersection of the southeasterly line of 11™ Avenue (100
feet wide) with the northeasterly line of West 33" Street (60 feet wide). Running thence
southeasterly and along the northeasterly line of the said West 33™ Street, for 5.00 feet to a
point. Thence, northeasterly and at right angles to the northeasterly line of the said West
33" Street, for 5.00 feet to the point of beginning:

) Running thence, northeasterly, parallel to the southeasterly line of 11™ Avenue and
through tax lot 1 in Manhattan tax block 705, for 46.75 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course, through tax lot 1 in Manhattan tax block 705, for 21.25 feet to a point;

3) Thence, northwesterly, forming an interior angle of 270° 00’ 00” with the previous
course, through tax lot 1 in Manhattan tax block 705, for 1.50 feet to a point;

4)  Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course, through tax lots 1, 5 and 54 in Manhattan tax block 705, for 142.33 feet to a
point;

5) Thence, southwesterly, forming an interior angle ot 90° 00’ 00™ with the previous
course and through tax lot 54 in Manhattan tax block 703, for 1.50 feet to a point;



6)

7)

%)

Thence. southeasterly, forming an interior angle of 270° 00" 00™ with the previous
course, through tax lot 54 in Manhattan tax block 705, for 23.69 feet to a point;
Thence, southwesterly, forming an interior angle ot 83° 34 20™ with the previous
course and through tax lot 54 in Manhattan tax block 705, for 47.06 feet to a point;
Thence, northwesterly, forming an interior angle of 96° 25' 40” with the previous
course and through tax lots 54, 5 and | in Manhattan tax block 705, for 182.01 feet

back to the point of beginning.

Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation 129.00 feet to elevation 209.00 feet within the horizontal limits described

above.

This section consists of parts of tax lots 1 and 5 in Manhattan tax block 705 as shown on
the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map” existed
on December 9, 2008, and comprises an area of 8,845.89 square feet or 0.2030737 acres,
with a volume of 707,671 cubic feet within the said vertical limits.

Section 3A

Horizontal limits

Commencing at a point on the intersection of the southeasterly line of 11" Avenue (100
feet wide) with the northeasterly line of West 33 Street (60 feet wide). Running thence
southeasterly and along the northeasterly line of the said West 33" Street, for 5.00 feet to a
point. Thence, northeasterly and at right angles to the northeasterly line of the said West
33" Street, for 51.75 feet to the point of beginning:

D

2)

3)
4)
5)

6)

7)

%)

Running thence, northeasterly, parallel to the southeasterly line of 11" Avenue and
through tax lot 1 in Manhattan tax block 705, for 1.83 feet to a point;

Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course and through tax lots 1, 5 and 54 in Manhattan tax block 705, for 187.48 feet to
a point;

Thence, southwesterly, forming an interior angle of 83° 34’ 20” with the previous
course and through tax lot 54 in Manhattan tax block 705, for 1.84 feet to a point;
Thence, northwesterly; forming an interior angle of 96° 25’ 40” with the previous
course and through tax lot 54 in Manhattan tax block 705, for 23.69 feet to a point;
Thence, northeasterly, forming an interior angle of 90° 00’ 00” with the previous
course and through tax lot 54 in Manhattan tax block 705, for 1.50 feet to a point;
Thence, northwesterly; forming an interior angle of 270° 00’ 00™ with the previous
course and through tax lots 54, 5 and | in Manhattan tax block 705, for 142.33 feet to
a point;

Thence, southwesterly, forming an interior angle of 270° 00" 00” with the previous
course and through tax lot 1 in Manhattan tax block 705, for 1.50 feet to a point;
Thence, northwesterly, forming an interior angle of 90° 00° 00 with the previous
course and through tax lot | in Manhattan tax block 703, tfor 21.25 feet back to the
point of beginning.



Vertical limits

The vertical limits of the above interim casement parcel shall extend vertically upward
from clevation 129.00 feet to clevation 228.00 feet within the horizontal limits described
above.

This section consists of parts of tax lots 1 and 54 in Manhattan tax block 705 as shown on
the "Tax Map’ of the City of New York, Borough of Manhattan, as said “Tax Map” existed
on December 9, 2008, and comprises an area of 129.00 square feet or 0.002961 acres, with
a volume of 12,771 cubic feet within the said vertical limits.

Section 4

Horizontal limits

Commencing at a point on the intersection of the southeasterly line of 11" Avenue (100
feet wide) with the northeasterly line of West 33" Street (60 feet W1de) Running thence
southeasterly and along the northeasterly line of the said West 33" Street, for 5.00 feet to a
point. Thence, northeasterly and at right angles to the northeasterly line of the said West
33" Street, for 5.00 feet to the point of beginning:

1) Running thence, northeasterly, parallel to the southeasterly line of 11" Avenue and
through tax lot 1 in Manhattan tax block 705, for 46.75 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00’ 00 with the previous
course, through tax lot 1 in Manhattan tax block 7035, for 21.25 feet to a point;

3) Thence, northwesterly, forming an interior angle of 270° 00’ 00 with the previous
course, through tax lot 1 in Manhattan tax block 705, for 1.50 feet to a point;

4) Thence, southeasterly, forming an interior angle of 90° 00’ 00" with the previous
course, through tax lots 1, 5 and 54 in Manhattan tax block 705, for 142.33 feet to a
point;

5) Thence, southwesterly, forming an interior angle of 90° 00’ 00” with the previous
course and through tax lot 54 in Manhattan tax block 705, for 1.50 feet to a point;

6) Thence, southeasterly, forming an interior angle of 270° 00’ 00” with the previous
course, through tax lot 54 in Manhattan tax block 705, for 23.69 feet to a point;

7) Thence, southwesterly, forming an interior angle of 83° 34’ 20" with the previous
course and through tax lot 54 in Manhattan tax block 705, for 47.06 feet to a point;

8) Thence, northwesterly, forming an interior angle of 96° 25" 40 with the previous
course and through tax lots 54, 5 and | in Manhattan tax block 705, for 182.01 feet
back to the point of beginning.



Vertical limits

The vertical limits of the above interim casement parcel shall extend vertically upward
from elevation 209.00 feet to clevation 228.00 feet within the horizontal limits described
above.

This section consists of parts of tax lots [ and 5 in Manhattan tax block 705 as shown on
the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map" existed
on December 9, 2008, and comprises an area of 8,845.89 square feet or 0.2030737 acres,
with a volume of 168,072 cubic feet within the said vertical limits.

Section §
Horizontal limits

Commencing at a point on the intersection of the southeasterly line of 11™ Avenue (100
feet wide) with the northeasterly line of West 33™ Street (60 feet wide). Running thence
southeasterly and along the northeasterly line of the said West 33 Street, for 95.50 feet to
a point. Thence, northeasterly and at right angles to the northeasterly line of the said West
33" Street, for 5.00 feet to the point of beginning:

1) Running thence, northeasterly, parallel to the southeasterly line of 11"™ Avenue and
through tax lot 5 in Manhattan tax block 7035, for 48.25 feet to a point;

2) Thence, southeasterly, forming an interior angle of 90° 00’ 00” with the previous
course, through tax lots 5 and 54 in Manhattan tax block 7035, for 69.08 feet to a point;

3) Thence, southwesterly, forming an interior angle of 90°00° 00” with the previous
course and through tax lot 54 in Manhattan tax block 705, for 48.25 feet to a point;

4)  Thence, northwesterly, forming an interior angle of 90° 00’ 00" with the previous
course and through tax lots 54 and 5 in Manhattan tax block 705, for 69.08 feet back
to the point of beginning.

Vertical limits

The vertical limits of the above parcel for the loading dock area (which is an exclusion
from the easements granted) shall extend vertically upward from elevation 129.00 feet to
elevation 149.00 feet within the horizontal limits described above.

This section consists of parts of tax lots 5 and 54 in Manhattan tax block 705 as shown on
the “Tax Map” of the City of New York, Borough of Manhattan, as said “Tax Map” existed
on December 9, 2008, and comprises an area of 3,333.1 square feet or 0.07652 acres, with a
volume of 66,662 cubic feet within the said vertical limits.



Section 6

Horizontal limits

Beginning at a point on the of southeasterly line of | I'™ Avenue (100 feet wide), said point
being distant 129.70 feet northeasterly from the intersection of the southeasterly line of the
said 11" Avenue with the northeasterly line of West 33" Street (60 feet wide):

D

2)

4

3)

4)

Running thence, southeasterly, parallel to the northeasterly line of the said West 33
Street and through tax lot 1 in Manhattan tax block 705, for 120.00 feet to a point;
Thence, northeasterly, forming an interior angle of 90° 00’ 00” with the previous
course and through tax lot 1 in Manhattan tax block 705, for 47.00 feet to a point;
Thence, northwesterly, forming an interior angle of 90° 00’ 00 with the previous
course and through tax lot 1 in Manhattan tax block 705, for 120.00 feet to a point on
the southeasterly line of the said 1 1" Avenue;

Thence, southwesterly, forming an interior angle of 90° 00’ 00" with the previous
course and along the southeasterly line of the said 1 " Avenue, for 47.00 feet back to
the point of beginning.

Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation -10.00 feet to elevation 83.00 feet within the horizontal limits described

above.

This section consists of parts of tax lot 1in Manhattan tax block 705 as shown on the “Tax
Map” of the City of New York, Borough of Manhattan, as said “Tax Map” existed on
December 9, 2008, and comprises an area of 5,640 square feet or 0.12948 acres, with a
volume of 524,520 cubic feet within the said vertical limits.

Section 7

Horizontal limits

Beginning at a point on the of southeasterly line of 11™ Avenue (100 feet wide), said point
being distant 59.70 feet northeasterly from the intersection of the southeasterly line of the
said 11'"™ Avenue with the northeasterly line of West 33" Street (60 feet wide):

y

3)

Running thence, southeasterly, parallel to the northeasterly line of the said West 33
Street and through tax lots | and 5 in Manhattan tax block 7035, for 120.00 feet to a
point;

Thence, northeasterly, forming an interior angle of 90° 00’ 00" with the previous
course and through tax lots 5 and 1 in Manhattan tax block 705, for 47.00 feet to a
point;

Thence, northwesterly, forming an interior angle of 90° 00’ 00™ with the previous
course and through tax lot | in Manhattan tax block 7035, for 120.00 feet to a point on
the southeasterly line of the said 11™ Avenue:

-7 -



4y Thence, southwesterly, forming an interior angle of 90° 00’ 00 with the previous
course and along the southeasterly line ot the said 1 I'™ Avenue, for 47.00 feet back to
the point of beginning.

Vertical limits

The vertical limits of the above permanent easement parcel shall extend vertically upward
from elevation -10.00 feet to elevation 83.00 feet within the horizontal limits described

above.

This section consists of parts of tax lot 1in Manhattan tax block 705 as shown on the “Tax
Map” of the City of New York, Borough of Manhattan, as said "Tax Map” existed on
December 9, 2008, and comprises an area of 5,640 square feet or 0.12948 acres, with a
volume of 524,520 cubic feet within the said vertical limits.

Note: Any references in the above descriptions to areas as easements, or as permanent
easements, temporary easements, interim easements or otherwise, should be disregarded
and reference should be made to the pertinent provisions in this Agreement for purposes of
determining what, if any, easement has been granted.



EXHIBIT D
DESCRIPTION OF GRANTOR SIDEWALK ACCESS AREAS

The attached drawing is only for purposes of depicting the Grantor Sidewalk Access Areas and
reference should be made to the pertinent provisions in this Agreement for purposes of
determining what, if any, easement has been granted.




Exhibit D - Description of Grantor Sidewalk Access Areas
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\(,D Capital Construction

October 4, 2010

Mr. Robert K. Steel

Deputy Mayor for Economic Development
The City of New York

City Hall

New York, New York 10007

Re:  Easement Agreement (the “Easement Agreement’”) among the City of New York
(the “City”) and Strategic/Extell 34" Street, LLC, and West 33" Street LLC
(collectively, “Grantor”), dated as of Jcbb/ 122010 (the “Effective Date™),
concerning Block 705, Lots 1, 5, and part of 54 in Manhattan (the *‘Property”) in
connection with the construction and operation of the No. 7 Subway Extension

(the “Extension™)

Dear Mr. Steel:

This letter is in reference to the Easement Agreement, to which a copy of this letter will
be attached.

1. MTACC and NYCT Support of Pass-Through Obligations and Rights

MTA Capital Construction (“MTACC”) and New York City Transit Authority (“NYCT”)
(collectively, the “MTA Entities”) hereby acknowledge that the City is entering into the
Easement Agreement for purposes of the Extension and that the Easement Agreement obligates
the City to cause certain tasks to be performed and certain requirements and standards to be
satisfied and/or complied with, and to cause Grantor to be permitted to exercise certain rights, all
as described in the following sections of the Easement Agreement (collectively, the “Pass-

Through Obligations and Rights™):

Sections 1 (all); 2 (all); 3 (all); 4 (all except (a)(v)); 5 (all except (d),
(e)s (j)); 6(c)(iii)(B); 7(a)(i) and (ii) and (b); 8 (all); 9(c) and (d);
10(a) and (b); 11; 13(a); 16(b); 19

The MTA Entities hereby advise the City that the Pass-Through Obligations and Rights
are acceptable to the MTA Entities, and, therefore, the MTA Entities confirm that they intend to
perform, satisty, comply with and/or permit the exercise of, as applicable to the MTA Entities,
the Pass-Through Obligations and Rights, subject to Section 2 of this letter. Although the MTA
Entities recognize that the City is relying on this letter in entering into the Easement Agreement,
this letter is not intended to be and shall not be construed as an assignment to or assumption by
either of the MTA Entities of any of the Pass-Through Obligations and Rights.
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Without limiting the foregoing, the MTA Entities specifically acknowledge that the
Easement Agreement affords Grantor certain Support and Connection Rig,htsl to have Grantor’s
Improvements connect to and derive support from Load Bearing Subway Improvements at
Connection Locations and in accordance with the Load Specifications, as shown, identified or
described in the Baseline Plans. MTACC acknowledges that its design consultant for the
Extension, Parsons Brinckerhoff, designed such Load Bearing Subway Improvements, specified
such Connection Locations, and developed such Load Specifications under the direction and
oversight of the MTACC, with input from the Hudson Yards Development Corporation.
Therefore, subject to Section 2 of this letter, the MTA Entities intend to permit the exercise of
Grantor’s Support and Connection Rights in a manner consistent with the Load Bearing Subway
Improvements, Connection Locations and Load Specifications of the Baseline Plans.

2. City Acknowledgements and Commitments

The City acknowledges that neither this letter, nor any of the Pass-Through Obligations
and Rights, are intended to limit or to be construed as limiting the authority of either of the MTA
Entities (the “MTA Authority”) to impose any conditions or limitations on any Pass-Through
Rights and Obligations pursuant to (x) any applicable federal, New York State or New York City
law, rule or regulation, or (y) any rule, regulation or policy adopted by or otherwise established
by either of the MTA Entities in connection therewith or in furtherance of their responsibilities to
operate and maintain the safety and security of the New York City subway system (“MTA
Authority Conditions and Limitations™).

Also, the City hereby agrees that, notwithstanding the MTA Entities* expression of
support of the Pass-Through Obligations and Rights in Section 1 of this letter, neither of the
MTA Entities shall be responsible for any costs, expenses, penalties, damages, losses, or other
liabilities (collectively, the “Liabilities”), if any, caused by or associated with (x) the imposition
by either of the MTA Entities of any MTA Authority Conditions or Limitations that are
inconsistent with any Pass-Through Obligations or Rights, and/or (y) any acts or omissions on
the part of either of the MTA Entities in furtherance of their responsibilities to operate and
maintain the safety and security of the New York City subway system, but which are inconsistent
with any Pass-Through Obligations or Rights. The City agrees to hold the MTA Entities
harmless from any and all Liabilities. The City’s agreements as aforesaid shall be reflected in
the indenture (“Indenture™) to be entered into among the City, the Metropolitan Transportation
Authority and NYCT pursuant to which the City’s rights under the Easement Agreement shall be
added to the property leased by the City to NYCT pursuant to the Agreement of Lease dated
June 1, 1953 (as subsequently amended, restated and extended) between the City and the NYCT
pertaining to the leasing of rapid transit facilities (the “Master Lease”).

The City further agrees that, in its capacity as Grantee under the Easement Agreement, it
shall not agree or consent to any modifications or additions to the Easement Agreement without
the consent of the applicable MTA Entity(ies), and that it shall represent and promote the needs
and interests of the MTA Entities as necessary and appropriate in connection with Grantor’s and

" All capitalized terms not otherwise detined herein shall have the meanings ascribed to them in the Easement
Agreement.
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Grantee’s exercise of their respective rights under the Easement Agreement, as well as
discussions and negotiations in connection therewith. Such City agreement shall also be

reflected in the Indenture.

Please indicate your acceptance with the foregoing by counter-signing four (4) onginals
of this letter where indicated below.

Sincerely,

MTA CAPITAL CONSTRUCTION

Name: Michael Horodniceanu
Title: Prestdent, MTA Capital Construction

NEW YORK CITY TRANSIT AUTHORITY

By: FT\PQ (-

Name: Thomas F. Prenﬁgrgast
Title: President

ACKNOWLEDGED AND AGREED:

THE CATY OF NEW YORK

Title: DeputyMayor for Economic Development

APPROVED AS TO FORM:

OFFI

OF THE CORPORATION COUNSEL

By:

Name: s /M %o H
Title:  Acting Corporatfon Counsel



EXUIBIT G
LOADING DOCK SECURITY REQUIREMENTS

Grantor shall. or shall cause a reputable and appropriately qualified security company, to:

[ [nstall and maintain, at the street entrance (the “Loading Dock Entrance”) to the
Loading Dock Area, as close to the curb line as practicable, moveable bollards and/or equivalent
moveable protective barriers (collectively, “Moveable Protective Barriers™) that are sufficient
to prevent unauthorized vchicular entry into the Loading Dock Area. Without limiting the
foregoing, the Moveable Protective Barriers shall meet the standards set forth in ASTM Standard
F2656 tor a Condition Designation of M30.

2. Cause a minimum of two appropriately qualitied and trained security guards
(each, a “Qualified Security Guard”) to provide security for the Loading Dock Entrance as
tfollows:

(a) Each vehicle seeking entry to the Loading Dock Area shall be inspected
by one or more Qualified Security Guards prior to being permitted to pass the Moveable
Protective Barriers and enter the Loading Dock Area.

(b) The Moveable Protective Barriers shall be operated by a Qualitied
Security Guard from a location that is secure and separate from the Loading Dock Entrance. The
Qualified Security Guard at the secure location shall communicate electronically with the
Qualified Security Guard at the Loading Dock Entrance regarding the operation of the Moveable
Protective Barriers.

It is understood that the foregoing requirements relate solely and exclusively to the Loading
Dock Area and the Loading Dock Entrance and Grantor shall have no obligations of any nature
whatsoever with regard to security for, or relating to, entrances to the Vent Building.





