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EASEMENT AGREEMENT 

TillS EASEMENT AGREEMENT (this ''Agreement'') is made as of the 12'h Jay of 
O~.:tobcr. 2010 among STRATEGIC/EXTELL 34th STREET. LLC, formerly knovvn as 
Strategic/lntcll 34th Street, LLC, a New York limited liability company and WEST 33rd 
STREET LLC. a Delaware Company (collectively, "Extell''), having an oftice at 805 Third 
Avenue, 7th Floor. New York, New York 10022; and THE CITY OF NEW YORK ("City"). a 
municipal corporation of the State of New York, having an oftice at City Hall, New York, New 
York 10007 (Extell and the City, each, a "Party" and collectively, the "Parties"). 

WITNESSETH: 

WHEREAS, Extell is the owner of certain parcels of real property in the Borough of 
Manhattan, City and State of New York, currently designated as Block 705, Lots 1, 5 and part of 
54 on the Tax Map of the Borough of Manhattan, County and State of New York (but all 
intended to be merged into Lot 1 subsequent to the date hereof), as more particularly described in 
Exhibit A annexed hereto and made a part hereof (the "Property"), Strategic/Extell 34th Street, 
LLC being the owner of Block 705, Lot 1 and West 33rd Street LLC being the owner of Block 
705, Lot 5 and part of Lot 54; and 

WHEREAS, the City, in collaboration with the Metropolitan Transportation Authority 
(the ·'Authority"), the Metropolitan Transportation Authority Capital Construction ("MT ACC") 
and MT A New York City Transit Authority ("NYCT") (the Authority, MT ACC and NYCT, 
collectively. the "MTA"), is extending a subway line, commonly known as the Number 7 Line, 
to the west along West 41 51 Street and to the south along ll 1h Avenue to approximately West 341

h 

Street, with additional underground facilities to West 241
h Street (the extension of the No. 7 Line, 

inclusive of structures and facilities ancillary thereto, is hereinafter referred to as the 
··Extension"); and 

WHEREAS, a portion of the Extension will be located at the Property (the subway 
structures and facilities to be constructed in accordance with the terms and provisions of this 
Agreement in the portions of the Property as provided in this Agreement are herein collectively 
called, the "Subway Improvements"); and 

WHEREAS, the No. 7 Line, inclusive of the Extension, is or will be leased by the City 
to the NYCT. a public benetit corporation chartered by the New York State Legislature, pursuant 
to an Agreement of Lease, dated as of June I, 1953, as subsequently amended, restated and 
extended (the ''NYCT Muster Lease''); and 

WHEREAS, Extcll and the City heretofore entered into a lease (the '·Lease"), dated as of 
June 12, 2007, pursuant to which Extcll leased the Property to the City for certain uses in 
connection \vith the construction of the Extension; and 

WHEI~EAS, simultaneously with the execution of this Agreement, the Lease is being 
terminated by mutual agreement of the Parties; and 



WHEREAS, the City has requ~sh:d that Extell grant certain p~rman~nt. t~mporary and 
interim casements at. above, under and through the subsurface of the Property for the 
construction and operation of the Subway Improvements; and 

WHEREAS, Extell desires to grant the '·Permanent Easement'', the '·Interim Easement'' 
and the ··Temporary Easement" (as each such term is hereinafter detined), subject to and in 
accordance with the terms and conditions of this Agreement, and the City desires to accept the 
Permanent Easement, the Interim Easement and the Temporary Easement, subject to and in 
accordance with such terms and conditions: and 

WHEREAS, Extell intends to (but has no obligation to) develop the Property and 
construct from time to time improvements thereon (such improvements, any additions thereto, 
and any alterations or changes to any such improvements are hereinafter referred to as '·Grantor 
Improvements") and/or lease or convey the Property to successors, assigns, or lessees for such 
purposes; 

NOW, THEREFORE, in consideration of the covenants and mutual premises herein 
contained, and for good and valuable consideration received by Extell, the receipt and 
sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

l. Grant of Permanent Easement; Grantor Reservations 

(a) Exclusive Permanent Easement. Extell and the respective successors and 
assigns of both entities comprising Extell (collectively, '·Grantor"), for the benefit and use of 
the City, including any department, bureau, board, commission, agency or instrumentality 
thereof, the City's corporate successors and ''Permitted Assignees" (as hereinafter detined) 
(collectively, "Grantee"), as well as for the benefit and use of Grantee's licensees, lessees, 
contractors, agents, invitees, and designees, including, without limitation, the MT A (collectively, 
"Grantee's Designees"), do hereby grant, establish, create and declare an exclusive perpetual 
easement as more particularly described in Sections l (a)(i), (ii), and (iii) below (the "Permanent 
Easement"), for the sole purposes of construction, installation, maintenance, repair, operation 
and inspection of the Subway [mprovements, and passenger use thereof (the "Subway Uses"). 
This grant of the Permanent Easement is made by Grantor and accepted by the Grantee expressly 
subject to all of the terms and conditions of this Agreement. The Permanent Easement comprises 
the following areas of the Property (collectively, the "Permanent Easement Area"): 

(i) The portions of the Property depicted as Sections 2 and 2A on 
Exhibit B annexed hereto and made part hereof, the metes and bounds of which are set forth as 
Sections 2 and 2A on Exhibit C annexed hereto and made part hereof; 

(ii) The portions of the Property depicted as Section 3 on Exhibit B 
annexed hereto and made part hereof, the metes and bounds of which are set forth as Section 3 
on Exhibit C annexed hereto and made part hereof (in which portion of the Permanent Easement 
Area a structure is intended to be constructed by Grantee and/or a Grantee Designee to house 
venting, mechanical and other equipment used, or intended to be used, for the operation and 
maintenance of the Extension (the '"Vent Building")), but excluding the area (the '·Loading 
Dock Area") depicted as Section 5 on Exhibit B, annexed hereto and made a part hereof: the 
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metes and bounds of which are set ti.lrth as Section 5 on Exhibit C annexed hereto anJ made part 
hereof: and. 

(iii) The portions of the Property U!..!pictcd as Sections 1, 6 and 7 on 
Exhibit B annexl.!d hereto and made part hereoC the metes and bounds of which arc set forth as 
Sl.!ctions 1, 6 and 7 on Exhibit C annexed hereto and made part hereof. 

For the avoidance of doubt, the ··Grantor Sidewalk Access Areas" (as hereinafter detined) are not 
deemed to be part of the Permanent Easement Area for purposes of this Agreement. 

(b) Non-Exclusive Permanent Easement. Grantor, for the benefit and use of 
Grantee, as well as tor the benefit and use of Grantee's Designees, does hereby grant, establish, 
create and declare non-exclusive perpetual easements (the "Grantor Sidewalk Access 
Easements") over and across the areas depicted on Exhibit D annexed hereto and made part 
hereof (the "Grantor Sidewalk Access Areas") for the sole and limited purpose of access for 
personnel, vehicles and equipment to and from the Vent Building and other Subway 
Improvements. This grant of the Grantor Sidewalk Access Easements is made by Grantor and 
accepted by the Grantee expressly subject to all of the terms and conditions of this Agreement. 
Grantee acknowledges that the Grantor Sidewalk Access Areas may be used by Grantor and 
other persons and entities, including, without limitation, the general public, provided that Grantor 
may not construct improvements at or use the Grantor Sidewalk Access Areas in a manner that 
unreasonably impairs Grantee's and Grantee Designees' permitted use of the Grantor Sidewalk 
Access Areas. 

(c) Notwithstanding anything to the contrary contained herein, Grantor hereby 
declares and/or reserves, for the benefit of itself and "Grantor's Designees" (as hereina-fter 
defined), and the grant of each and all of the Permanent Easement, Interim Easement and, if 
applicable, the Temporary Easement, are expressly subject to, the following rights (the "Grantor 
Use and Access Rights"), which Grantor Use and Access Rights shall, as provided in Section 2 
hereof, inclusive of the application of Section 2(b ), be subject to the "MT A Authority Conditions 
and Limitations" (as hereinafter defined): 

(i) After the expiration of the "Term" (as hereinafter defined), the 
right to enter upon, and to authorize its lessees, licensees, contractors, agents and other designees 
(collectively ''Grantor's Designees") to enter upon, the Permanent Easement Area and Interim 
Easement Area for the purposes of inspection, maintenance, and repair of the "Load Bearing 
Subway Improvements" (as hereinafter detined) in accordance with this Agreement. Grantor 
shall provide not less than tive (5) days notice to the MT A prior to each proposed entry tor such 
purpose, provided however, that, upon receipt of any such notice, the MTA may notify Grantor 
within such five (5) day period that a delayed entry is reasonably required in good faith by the 
MTA. 

(ii) After the expiration of the Term, the right to enter upon, and to 
authorize Grantor's Designees to enter upon, the Permanent Easement Area and the Interim 
Easement Area tor the purposes of construction, inspection, maintenance, and repair of Grantor 
Improvements, and the removal of ··Interim /\rea Structures'' (as hereinafter Jetined) in 
connection therewith, in accordance with this Agreement. Grantor shall notity Grantee and the 
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MTA ~.:om:~.:rning. the commencement of construction of Grantor lmpruvcm~.:nts. and Granke 
shall cause the MT A to dcsignate a person or persons \\ith \Vhom Grantor shall coordinate any 
sw . .:h entry. 

(iii) The right to enter upon. and to authorize Grantor's Designees to 
cnter upon, thc Permanent Easement Area, Interim Easement Area and Temporary Easement 
Area to address, in the most limited manner as is reasonably possible given the emergency 
circumstances, a condition that has arisen in the Permanent Easement Area which presents a 
clear, serious and imminent danger to persons at the Property or a clear, serious and imminent 
risk of damage or destruction of Grantor Improvements (an '·Emergency Condition"), and 
which is not being appropriately addressed by Grantee or Grantee's Designees given the 
Emergency Condition. Grantor and Grantor's Designees shall use all reasonable efforts in good 
faith to provide advance notice of any kind (i.e., written, oral or otherwise) to Grantee and the 
MT A prior to so addressing an Emergency Condition, and shall provide written notice to Grantee 
and the MTA of any entry by Grantor or Grantor's Designees for Emergency Condition purposes 
as soon as reasonably practicable thereafter. 

(iv) The right to have Grantor Improvements encroach into the 
Permanent Easement Area but solely by reason of settling and any associated shifting of Grantor 
Improvements subsequent to their construction, provided that such Grantor Improvements were 
constructed in accordance with this Agreement, and applicable '·Requirements" (as hereinafter 
defined), and the encroachments do not adversely impact Subway Uses or Subway 
Improvements. 

(v) The right to replace the "Fa<;ade" (as hereinafter defined), despite 
the same being within the bounds of the Permanent Easement Area, subject to and as provided in 
Section l l of this Agreement and to maintain the same at all times. 

(vi) The right ("Grantor's Support and Connection Rights") to have 
the Grantor Improvements connect to and derive support from the "Load Bearing Subway 
Improvements" at the "Connection Locations" (as hereinafter defined) in accordance with the 
"Load Specifications" (as hereinafter defined) and subject to and in accordance with the terms 
and conditions of this Agreement. 

(vii) The right ("Grantor Foundation Rights") to construct foundation 
dements for Grantor Improvements in the "Grantor Area" (as hereinafter defined) but in close 
proximity to the Permanent Easement Area, as shown, identified and/or described in the 
""Baseline Plans'' (as hereinafter detined). 

(viii) The right to enter the Property during the Term to observe the 
construction of the Subway Improvements set forth in the Plans monthly or more frequently as 
reasonably necessary or appropriate in the good faith judgment of Grantor. Grantee shall cause 
the MT A to designate a person or persons with whom Grantor shall coordinate any such entry. 

(ix) Any other rights which Grantor may have under this Agreement. 

2. MTA Authority. 
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(a) Notwithstanding anything to the contrary in this Agreement, but subjl.!ct in 
all cases to the terms of Section 2(b) below, nothing in this Agreement shall limit or be construed 
as limiting the MTA's authority (or the authority of any successor operator ofthc New York City 
sub\vay system) (the '·MT A Authority") to impose, pursuant to any applicable federal, New 
York State or New York City law. rule or regulation. or pursuant to any rule, regulation or policy 
adopted by or otherwise established by the MT A in connection therewith or in furtherance of its 
responsibilities to operate and maintain the safety and security of the New York City subway 
system, any conditions or limitations (hereinafter, "MT A Authority Conditions and 
Limitations") regarding the scope or exercise by Grantor or Grantor's Designees of the Grantor 
Use and Access Rights, including, without limitation, any conditions or limitations that are 
inconsistent with the Grantor Use and Access Rights or any other conditions and/or limitations 
described in this Agreement. 

(b) Without limiting subsection (a) above, in the event that the MTA imposes 
any MT A Authority Conditions and Limit~tions that are inconsistent with any of the Grantor Use 
and Access Rights or any other rights of Grantor described in this Agreement, the MTA's 
imposition thereof may be treated by Grantor as a breach of this Agreement by Grantee for 
which the remedies described in Section 20 are available to Grantor, except that the MTA's 
imposition of MT A Authority Conditions and Limitations regarding the construction means and 
methods for Grantor Improvements that are commensurate with conditions and limitations on 
construction means and methods imposed by the MT A on other development projects in the 
vicinity of subway facilities shall not constitute a breach of this Agreement by Grantee. For the 
avoidance of doubt, notwithstanding the MTA Authority, any failure on the part of Grantee to 
cause the MT A to accept or recognize Grantor's rights under this Agreement or to permit 
Grantor to exercise any such rights and/or otherwise cooperate therewith shall constitute, as 
applicable, either a "Deviation" (as hereinafter defined) or a breach by Grantee for purposes of 
this Agreement. 

3. Grants of Temporary Easement and Interim Easement. 

(a) Grant of Temporary Easement. Grantor, for the benefit and use of 
Grantee, as well as for the benefit and use of Grantee's Designees, does hereby grant, establish, 
create and declare an exclusive, temporary easement (the "Temporary Easement") at, above, 
and under and through the entire Property (the "Temporary Easement Area") during the 
·'Term" (as hereinafter defined), solely for purposes of the Subway Uses and for construction of 
the segment of Hudson Park and Boulevard between West 33rd and West 341

h Streets (the 
~~southern Segment of Hudson Park and Boulevard"). This grant of Temporary Easement is 
made by Grantor and accepted by Grantee expressly subject to all of the terms and conditions of 
this Agreement. 

(i) The Temporary Easement shall have an initial term (the '1 1nitial 
Term'') commencing on the effective date of this Agreement and expiring on December 31, 
2014. The term of the Temporary Easement shall, if applicable, be extended as described in 
Section 6(c) below (such extension, if applicable, being herein called the 11 Extcnsion Term"). 
The Initial Term and the Extension Term, if any, are hereinafter referred to collectively as the 
11Tcrm". 
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(ii) Without limiting Grantce·s Temporary Easement rights in any 
manner, but in recognition of the fact that it is in the best interest of the City to advance private 
Jl;!vdopment at the Property as soon as practicable. if, Juring the Term. Grantor submits to 
Grantee anJ the MT J\ a construction plan which indicates with a reasonable Jegrce of speciticity 
how Grantor" s Designees would perform construction work at the Property for Grantor 
Improvements Juring the T enn, and \vhich Jemonstrates that such Grantor Designee 
construction work would not have any material, adverse impacts on the construction cost or 
schedule of the Extension or the Southern Segment of Hudson Park and Boulevard, as 
Jetermined by Grantee and the MT A in their sole but good faith discretion, then Grantee shall 
use all reasonable efforts in good faith to cause the MT A to accept such plan and/or to enter into 
Jiscussions with Grantor to modify such plan as necessary to make it acceptable to the MT A. In 
the event that any such plan is accepted by Grantee and MTA, Grantor's Use and Access Rights 
shall be deemed to be modified accordingly to permit such work. 

(b) Interim Easement. Grantor, for the benefit and use of Grantee, as well as 
for the benefit and use of Grantee's Designees, does hereby grant, establish, create and declare 
an exclusive, interim easement (the "Interim Easement") in the two (2) areas (collectively, the 
"Interim Easement Area") depicted as Sections 3A and 4 in Exhibit B annexed hereto and 
made part hereof, the metes and bounds of which are set forth as Sections 3A and 4 on Exhibit C 
annexed hereto and made part hereof, solely for the purpose of construction, installation, 
maintenance, repair, operation and inspection of (i) a parapet wall and a stairwell headhouse on 
the roof of the Vent Building and (ii) a temporary surface along the wall on the northern face of 
the Vent Building (collectively, the "Interim Area Structures"). This grant of Interim 
Easement is made by Grantor and accepted by Grantee expressly subject to all of the terms and 
conditions of this Agreement. With regard to the Interim Area Structures: 

(i) Grantee shall have no obligation to remove the Interim Area 
Structures. 

(ii) Grantor shall have the right (but not the obligation), at the cost and 
expense of Grantor, to remove the Interim Area Structures in connection with the construction of 
any Grantor Improvement that will connect to the roof or northern face of the Vent Building. 

(iii) During Grantor's removal of the Interim Area Structures, Grantor 
shall cause the Interim Easement Area to remain in compliance with applicable Requirements. 
In the event that, after Grantor's removal of all or a portion of the Interim Area Structures, the 
construction of the Grantor Improvements in the Interim Easement Area is materially delayed or 
abandoned, Grantor shall reconstruct the Interim Area Structures if and to the extent necessary to 
cause the Interim Easement Area to be in compliance with applicable Requirements. Should 
Grantor fail, if the same is dictated by applicable Requirements, to so reconstruct, then, upon not 
less than thirty (30) days' notice from Grantee, Grantee shall have the right to reconstruct (at 
Grantor's cost) if within such thirty (30) Jay period Grantor has not commenced or re­
commenced the reconstruction and thereafter continues to pursue the reconstruction to 
completion with reasonable Jiligence. 

(iv) Upon the construction of Grantor Improvements in the Interim 
Easement Area such that the Interim Area Structures arc no longer required to cause the Interim 
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Easement Area to be in compliance with applicable Requirements, the Interim Easement shall 
automatically terminate. Upon request of either of Grantor or Grantee, the other party shall 
execute and deliver written contirmation in recordable form evidencing the termination. as 
aforesaid, of the Interim Easement. provided, however, that the failure to so execute or deliver 
such written contirmation shall not affect such termination in accordance with the provisions 
hereof. 

(c) Requirements. For the purposes of this Agreement, the term 
··Requirements'' shall mean any and all laws, rules, regulations, orders, ordinances, statutes, 
codes, executive orders, resolutions and requirements of all federal, state or local governmental 
authorities applicable to the Property, any improvements at the Property and the construction 
thereoC or any street, road, avenue or sidewalk in front of or adjacent to the Property including, 
without limitation, '·Environmental Laws" (as hereinafter detined). 

4. Plans and Specifications for the Subway Improvements and Loading Dock Area 

(a) Attached hereto as Exhibit E and made a part hereof is an index of the 
plans and specifications in effect as of the date of this Agreement for the core and shell of the 
Subway Improvements to be constructed in the Permanent Easement Area and Interim Easement 
Area [such plans, as the same shall be amended with "Agreed Changes" (as hereinafter defined) 
are hereinafter collectively called the ''Baseline Plans"]. The Baseline Plans are incorporated 
herein and made a part hereofby reference, and include, without limitation, the following: 

(i) the plans, specifications and load criteria for all of the columns and 
other structures designed to be capable of providing direct or indirect load bearing support for 
future Grantor Improvements (all such columns and all other structures located in the Permanent 
Easement Area are referred to collectively as "Load Bearing Subway Improvements"), 
(including, without limitation, (x) the roof and walls of the Vent Building and the columns 
arising out of the Vent Building and (y) the structural elements of the escalator tunnels); 

(ii) the locations (the "Connection Locations") at which Grantor 
Improvements may connect to Load Bearing Subway Improvements; 

(iii) the load specifications ("Load Specifications") for each of the 
Load Bearing Subway Improvements; 

(iv) the portions of the Grantor Area in which Grantor may and may 
not exercise Grantor Foundation Rights; and 

(v) the future grade of the street bed of the portion of West 33rd Street 
(after re-grading work to be performed by the City) abutting the Loading Dock Area which, for 
the avoidance of doubt, shall be no more than four inches (4") above or below elevation I 31'-4'' 
in MT A/NYCT Datum; MT A/NYCT = Manhattan Datum Elevation + I 00.097'. 

In addition. (i) concurrently with the execution and delivery of this Agreement, the Parties have 
initialed four ( 4) sets of two (2) read-only computer disks containing complete sets of the 
Baseline Plans, with each of Grantor and Grantee retaining two (2) such initialed sets and (ii) in 
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the ev~.:nt of any dispute as to \vhat constitutes the Baseline Plans, such initialed read-only sets of 
computer disks containing complete sets of the Baseline Plans shall he deemed to supersede 
anything to the contrary other than a document (or disk) subsequently initialed and dated by all 
Parties which. if so initialed and dated. shall control as to the information set forth in such 
initialed and dated document (or disk). 

(b) While the Loading Dock Area is not part of the Subway Improvements. 
the Baseline Plans also include the plans and specifications for the Loading Dock Area. 

(c) Nothing in this Agreement shall be construed or interpreted or otherwise 
relied upon as (i) an opinion, determination or representation by Grantor that the Baseline Plans 
and/or the .. Plans" (as hereinafter defined) comply with applicable Requirements or that Subway 
Improvements constructed in accordance with the Baseline Plans and/or Plans shall be adequate 
for their intended use or (ii) a waiver by Grantor of any of Grantee's obligations under this 
Agreement. 

(d) Notwithstanding anything to the contrary in the foregoing, Grantee shall 
have right to amend the Baseline Plans at any time in its sole discretion (the Baseline Plans, as 
amended, if applicable, the "Plans"). 

(e) Notwithstanding anything to the contrary in the foregoing, the Parties 
acknowledge that the design concepts (the "Agreed Changes") described or referred to in the 
letter from MT ACC to Parsons Brinckerhofff dated October Ct., 20 I 0 regarding "No. 7 Subway 
Extension - Modifications to Contract Drawings for Contract C-265I 0 in connection with 
Easement Agreement between Extell and the City of New York concerning Block 705, Lots I, 5 
and part of 54" (the "Agreed Changes Letter") have been agreed but have not yet been 
incorporated into (and thus are not yet reflected in) the Baseline Plans. The Agreed Changes 
Letter is incorporated herein by reference and made a part of hereof. 

(i) The Parties agree to cooperate in good faith to cause the Baseline 
Plans to be amended to incorporate or reflect the Agreed Changes, as applicable, as promptly as 
possible following the date hereof, but in any event within ninety (90) days following the date 
hereof. 

(ii) Notwithstanding any load specification information that may be 
indicated in the "Raised Slab Sketches'' with respect to the area of the "Raised Slab Design" (as 
such terms are defined in the Agreed Changes Letter), Grantor acknowledges that such load 
specification information was prepared by· WSP Cantor Seinuk and was not analyzed or 
confirmed by the MT A or its design consultant. Therefore, Grantor acknowledges and agrees 
that such load specification information shall not constitute or be deemed to be Load 
Specifications as defined in this Agreement, and that the Load Specifications for the area of the 
Raised Slab Design shall be the ··current Raised Slab Load Specifications" (as defined in the 
Agreed Changes Letter) unless otherwise agreed by the MT A. 

5. Construction of Sub\vay Improvements. 



(a) (1rantce, at its sole cost and t:xpense. shall construct or cause to he 
Clmstructed the Load Bearing Subw·ay Improvements and the Loading Dock Area on or before 
December 31, 2014 unless such deadline is not reasonably capable of being met, in which case 
such construction shall be completed as soon as is thereafter possible, but in no event later than 
July 18,2016. 

(b) Certain Delinitions. For the purposes of this Agreement, the follo\ving 
terms shall have the ddinitions specified below: 

(i) Deviation'' shall mean (A) each and every difference between the 
Baseline Plans [including, without limitation, for the Fa~ade (as hereinafter detined)J, and the 
Subway Improvements as constructed (including, without limitation, the Fa~ade), (B) the extent, 
if any, to which the vibrations of the Vent Building at such time as the Vent Building becomes 
fully operational exceed the '·Vent Building Vibration Standard" (as hereinafter defined), (C) the 
extent, if any, to which the noise generated by the operation of the Vent Building at such time as 
the Vent Building becomes fully operational exceeds the "Vent Building Noise Standard" (as 
hereinafter defined), and (D) Grantee's denial of and/or refusal to honor any one or more of 
Grantor's Support and Connection Rights and/or Grantor's Foundation Rights, whether by the 
MTA's imposition of MTA Authority Conditions and Limitations or otherwise, which denial 
and/or refusal to honor occurs prior to the date on which Unresolved Deviations are submitted to 
arbitration pursuant to Article 14 below. Any Grantee denial and/or refusal to honor any of 
Grantor's Support and Connection Rights and/or Grantor's Foundation Rights, whether by the 
MTA 's imposition of MTA Authority Conditions and Limitations or otherwise, which occurs 
after the date on which Unresolved Deviations are submitted to arbitration pursuant to Article 14 
below shall not constitute a "Deviation", but may be treated by Grantor as a breach of this 
Agreement by Grantee for which the remedies described in Section 20 are available to Grantor, 
and the Parties agree that the monetary damages for any such breach shall be determined 
utilizing the Valuation Guidelines set forth in Section 14(d). 

(ii) "Deviation Information" means both (A) amplification drawings 
that show any proposed or actual changes to the Baseline Plans and/or to subsequent versions of 
the Plans and (B) non-conformance reports regarding the construction of the Subway 
Improvements and the Loading Dock Area as described in the Baseline Plans. 

(c) During the Term, Grantee shall cause the MTA to (i) regularly coordinate 
with, and advise Grantor ot~ the availability of Deviation Information and (ii) make available to 
Grantor at MT A's offices during MT A business hours, within three (3) business days after the 
MT A's receipt thereof, all Deviation Information, and all other construction reports and test 
results (including, without limitation, reinforced steel inspections, concrete inspections, surveys, 
construction and logistics schedules) prepared or obtained by the MT A that concern or otherwise 
affect or relate to any of the Load Bearing Subway Improvements and the Loading Dock Area. 

(d) Grantor may (but shall not be obligated to) submit comments on any 
Deviation Information to Grantee and/or the MTA, pro~ided that, without limiting any of 
Grantor's other rights or Grantee's other obligations under this Agreement, neither Grantee nor 
the MTA shall have any obligation to respond to Grantor's comments or to make any design or 
construction changes in response thereto. 
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(c) Subject to and \'vithout limiting Article 14 or any other terms or conditions 
of this Agreement. Grantee shall have the right to construct or cause to be constructed the 
Subway Improvements with Deviations. 

(t) Grantee shall cause the MT A to make Grantor a third party beneficiary of 
any and all w:uranties obtained by the MTA concerning the Load Bearing Subway 
Improvements and the Loading Dock Area, or the construction thereof. 

(g) Grantee shall be responsible for all costs and expenses of the construction 
of Subway Improvements, and shall cause the Subway Improvements as described in the Plans to 
be constructed in a good and workmanlike manner. 

(h) Grantee, at its sole cost and expense, shall promptly procure the 
cancellation or discharge of all notices of violation filed against the Property arising from or 
otherwise connected with the Subway Improvements which are issued by any public authority 
having or asserting jurisdiction. Grantee acknowledges that it is of the utmost importance to 
Grantor that no liens be filed against the Property as a result of Grantee's, or Grantee's 
Designees', acts or omissions or otherwise as the result of the construction or existence of the 
Subway Improvements. Therefore, if any mechanic's lien is filed against the Property for work 
claimed to have been done or materials claimed to have been furnished to Grantee or Grantee's 
Designees, it shall be discharged by Grantee within thirty (30) days thereafter, at Grantee's sole 
cost and expense, by tiling the bond required by law or payment or otherwise. If Grantee fails to 
discharge such lien within such thirty (30) day period, then Grantor, upon five (5) days' prior 
Notice to Grantee, shall have the right to discharge same (by filing the bond required by law or 
by payment in full of the mechanic's lien or otherwise) and Grantor's cost and expense in 
obtaining such discharge shall be repaid in full by Grantee to Grantor within thirty (30) days 
after written demand therefore. For avoidance of doubt, it is understood and agreed that, in the 
event the Subway Improvements are "public improvements" for purposes of the Lien Law of the 
State of New York, Grantor shall have no obligation with regard to the posting of collateral. 
Grantee shall indemnify, defend, save and hold Grantor harmless from and against all loss, cost, 
expense, damage, charge, claim, or liability of every kind suffered or incurred by Grantor as a 
result of any such mechanic's lien or claim or the posting of such collateral, including, without 
limitation, Grantor's reasonable attorneys' fees, costs and expenses. 

(i) Grantee shall cause the MT A to forward to Grantor, promptly following 
the MT A's receipt thereof, all "as built" plans for the Subway Improvements as described in the 
Plans, or any portion(s) thereof, and, upon Grantor's request, to make shop drawings for the 
Subway Improvements, or any portion(s) thereof, available to Grantor for inspection and copying 
(at Grantor's reasonable expense). In the event of any subsequent changes to any Subway 
Improvements that concern or otherwise affect or relate to any of the Load Bearing Subway 
Improvements and the Loading Dock Area, Grantee shall cause the MTA to provide the 
applicable portions of the revised ·'as built" plans to Grantor promptly following MT A's receipt 
of revised "as built" plans for the Subway Improvements. Grantor shall have a non-exclusive, 
irrevocable license to use such "as built" plans solely as may be required and/or reasonably 
necessary for or in connection with the construction. repair, maintenance and/or operations of the 
Grantor Improvements without paying any compensation therefor. 
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(j) Grantor shall exercise all reasonable efforts to maintain, and to cause all 
··Grantor Related Partics" (as hercinatter dctined) to maintain, the Plans and all othcr design 
and/or construction related documents concerning the Subw·ay Improvements that were prepared 
by the MTA or its consultants or contractors and. if applicable, the portion of any plans prepared 
by Grantor or its consultants or contractors for Grantor Improvements which depict Subv,:ay 
Improvements (collectively. the '·Confidential Infonnation") in strict confidence as follows with 
regard to Confidential Information that comes into the possession of Grantor or Grantor's 
Designees in connection with this Agreement and that is not otherwise publicly available: 

(A) "Grantor Related Parties'' shall mean Grantor's Designees. each of 
Grantor's and Grantor's Designees' respective principals, directors, officers, partners, members, 
employees, potential investors, investors, potential purchasers, purchasers, potential tenants, 
tenants, potential lenders, lender(s), and any independent outside professionals (e.g., attorneys, 
accountants, architects, engineers, contractors, consultants, etc.) retained by Grantor or Grantor's 
Designees in connection with the design, construction, repair, maintenance and/or operations of 
the Grantor Improvements and anyone else that, in Grantor's reasonable opinion, has a legitimate 
need to review the Confidential Infonnation. Notwithstanding anything to the contrary 
contained in this Agreement, if any federal, state or local governmental authority requests or 
requires that Grantor disclose any Confidential Infonnation in connection with the development 
or construction of Grantor Improvements or the Property, then Grantor may disclose such 
Confidential Infonnation, but such federal, state or local governmental authority shall not be 
deemed one of the "Grantor Related Parties" and in no such event shall Grantor be liable 
whatsoever in connection with any such disclosure of Confidential Information to, or the further 
disclosure by, any such federal, state or local governmental authority or any of its directors, 
officers, employee or agents. 

(B) Grantor shall advise each of the Grantor Related Parties who may 
receive Confidential Infonnation of their obligation to maintain the confidentiality thereof. At 
Grantee's sole cost and expense, Grantor shall (and shall cause the Grantor Related Parties to) 
cooperate and provide Grantee or the MTA any assistance necessary to ensure the confidentiality 
of the Confidential Information. 

(C) Neither Grantor nor any of the Grantor Related Parties shall sell, 
transfer, transmit (electronically or otherwise), disclose, display or otherwise make available to 
anyone other than Grantor or Grantor Related Parties any part of such Confidential Infonnation 
without the prior written consent of Grantee and the MT A. Neither Grantor nor any of the 
Grantor Related Parties shall publicly circulate in any fonn or media any Confidential 
Information or any reports, studies, analyses, recommendations or any other materials 
whatsoever concerning the Confidential Information without first obtaining the written approval 
of Grantee and the MT A. To the fullest extent pennitted by law, Grantor shall (and shall cause 
the Grantor Related Parties to) not issue any news release relating to or otherwise publicize the 
Subway Improvements without first obtaining the written approval of Grantee and the MT A. 

(D) At the completion of the Grantor Improvements, any Confidential 
Information that is retained by Grantor shall be certified as such and shall be maintained in a 
secure facility until the Confidential Information is returned to the MT A or destroyed such that 
recognition or reconstruction of the Confidential Information is precluded. Unless otherwise 
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pl.!rmittcd hy tht: MT A, cross-cut shredding of hardcopy items. physical destruction of diskl.!ltes. 
t1oppies, COs, DVDs, and any other recordable media, deleting of dectronic items hy permanent 
deletion or non-retrievable/irreversible placement in dclete-ovenvrite status arc acceptable 
methods of destruction with respect to documents or materials containing Confidential 
Information. 

(E) If Grantor or any of the Grantor Related Parties learns or believes 
that Contidential Information has been released, or believes that Contidential Information is 
about to be released, by Grantor or any of the Grantor Related Parties in a manner that violates 
this Agreement, Grantee and the MT A should be notified immediately. 

(F) The confidentiality obligations as set forth in this Agreement shall 
continue until specifically released by Grantee and the MTA in writing, except where release 
thereof has been tinally ordered by a court of competent jurisdiction. In the event that Grantor 
and/or any of the Grantor Related Parties are requested to disclose any Confidential Information 
to comply with a subpoena, order, civil investigation, demand or similar process issued by a 
court of competent jurisdiction or by a governmental body or regulator, such disclosure shall not 
constitute a violation of this Agreement; provided, however, that (I) unless prohibited by 
applicable law or regulation, Grantor shall use all reasonable efforts to provide Grantee and the 
MT A with advance notice of such request as to afford Grantee and the MT A the opportunity to 
take available legal steps to resist or narrow the scope of such request; (2) if Grantee or the MT A 
undertakes legal action against such request, including, but not limited to, seeking a protective 
order or other appropriate remedy, Grantor shall, at the Grantee's sole cost and expense, use 
commercially reasonable efforts to assist Grantee or the MTA with such action; and (3) if 
Confidential Information is provided pursuant to such request Grantor shall, at Grantee's sole 
cost and expense, use commercially reasonable efforts to ensure that the recipient of such 
Confidential Information maintains its confidentiality pursuant to this Section. 

(G) In the event of any breach of the foregoing provisions, damages 
may not be an adequate remedy and Grantee shall be entitled to injunctive relief to restrain any 
such breach or threatened breach. Grantor shall be responsible for any breach of this Agreement 
by any of its Grantor Related Parties. 

(k) Grantee shall arrange for all necessary electrical service and/or other 
necessary utilities for Subway Uses directly with the public utility companies, and shall pay for 
the same at its sole cost and expense. 

(I) For the avoidance of doubt: 

( i) except with regard to the excavation support system noted on the 
Baseline Plans, Grantee shall not have the right to construct or permit, allow or cause others to 
construct, any buildings and/or improvements in any areas of the Property other than the 
Permanent Easement Area and, to the limited extent permitted by this Agreement, the Interim 
Easement Area; and 

(ii) once the Subway Improwments are completed pursuant to the 
terms of this Agreement, Grantee shall not have the right to, or permit, allow or cause others to, 
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alter the Load Bearing Subway Improvements and/or the Loading Dock Area in any manner 
which would have an adverse effect upon the Grantor Improvements. except as Grantor may 
agree in \VTiting in its sole discretion. 

6. Deliverv Conditions, Extension Term 

(a) The conditions described in subsections (i) through (v) below are 
hereinafter referred to collectively as the "Delivery Conditions'': 

(i) Grantee has quit and surrendered to Grantor the entirety of the 
Property other than (x) the Permanent Easement Area and (y) to the extent still subject to the 
Interim Easement, the Interim Easement Area [the area of the Property other than the Permanent 
Easement Area and Interim Easement Area (to the extent still subject to the Interim Easement) is 
hereinafter referred to the "Grantor Area"], and has delivered the Grantor Area to Grantor with 
all improvements thereon removed or demolished (except that with respect to excavation support 
systems, Grantee's obligation shall be limited to de-tensioning the tiebacks and removing the 
above-grade portions of the excavation support systems), and free and clear of any and all 
occupants, property, material and trash and in a neat, clean and graded condition and in 
compliance with Grantee's obligations under Article 19 below. Notwithstanding the foregoing, 
with respect to the portion of Lot I which is not to be excavated as set forth in the Baseline Plans 
(the ''Former Copa Site"), Grantee's re-grading obligation shall be limited to backfilling such 
area to a grade equal to that of the segment of 11 1

h Avenue adjacent to the Former Copa Site, but, 
after such backfilling is completed, Grantee shall have no obligation to undertake additional 
backfilling in the event of any settling. Further, Grantee shall not be obligated to remove any 
debris present, as of the date of this Agreement, at the Former Copa Site, provided however, that 
to the extent that the activities at the Property of Grantee and/or Grantee's designees disturbs or 
damages such area resulting in the need to remove or remediate debris or perform other work 
thereat, then Grantee shall, at the sole cost and expense of Grantee, be responsible therefor. 

(ii) Grantee shall have executed and delivered to Grantor written 
confirmation in recordable form evidencing the termination of the Temporary Easement. 

(iii) Grantee has ceased to perform any construction activity in the 
Permanent Easement Area that would materially interfere with the use of the Grantor Area by 
Grantor or Grantor's Designees for purposes of construction or operation of Grantor 
Improvements. 

(iv) Grantee has delivered to Grantor a copy, certitied by the MTA to 
be a true, correct complete copy, of the ·'Certification of Substantial Completion" (as defined in 
MTA Contract C-2651 0) received by the MTA for the Subway Improvements that include all of 
the Load Bearing Subway Improvements, Connection Locations, and the Loading Dock Area (as 
the same are then shown in the Plans). 

(v) Whether or not required by any Requirement, the New York City 
Department of Environmental Protection has issued a ''Notice to Proceed" with respect to the 
construction of the Subway Improvements. 
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(b) Upon Grantee's good faith detennination that all of the Delivery 
Conditions have been satistied, Grantee shall provide Grantor with notice thereof. Such 
determination by Grantee shall be subject to Grantor's acceptance, not to be unreasonably 
withheld or delayed, and Grantor may request any infonnation reasonably necessary or 
appropriate to evaluate Grantee's determination. If Grantor objects to such determination, 
Grantor shall promptly inform Grantee with reasonable spcciticity of the basis for such 
objection. With regard to the Delivery Conditions: 

(i) In the event of any disputes as to whether the Delivery Conditions 
have been satistied, the Parties shall cooperate reasonably and in good faith to resolve such 
disputes, but either Party shall have the right to cause such dispute to be submitted to arbitration 
by providing written notice of demand for arbitration to the other Party at any time after thirty 
(30) days has elapsed since the date of the giving of notice by Grantee that Grantee believes the 
Delivery Conditions have been satistied. Such arbitration shall be conducted in accordance with 
the following standards: 

(A) Arbitration shall be conducted in New York City and 
County by three (3) arbitrators in accordance with the provisions of the Commercial Arbitration 
Rules then promulgated by the American Arbitration Association ("AAA"). Each Party shall 
appoint one (I) arbitrator and the two (2) arbitrators shall then together appoint a third arbitrator. 
Each arbitrator shall be a reputable and disinterested person possessing at least ten ( 1 0) years 
experience in the construction industry in the City of New York, Borough of Manhattan. If for 
any reason an appropriately qualified arbitrator is not appointed, either Party may apply to the 
AAA for appointment of such arbitrator; 

(B) The arbitrators shall render a decision with respect to each 
Delivery Condition as to which Grantor has disputed the satisfaction and which has been 
appropriately submitted to arbitration. A decision in which the majority of the arbitrators concur 
shall be binding and conclusive upon the Parties (the "Arbitration Decision"). In making their 
detennination, the arbitrators shall (x) follow the tenns and conditions set forth in this 
Agreement and (y) be bound by the provisions of this Agreement and shall not have the power to 
add to, subtract from, or otherwise modify such provisions; and 

(C) Grantee and Grantor shall each have the right to appear and 
be represented by counsel before the arbitrators and to submit such data and memoranda in 
support of their respective positions with respect to the matter in dispute as may be reasonably 
necessary or appropriate in the circumstances. Grantee and Grantor agree to sign all documents 
and to do all other things reasonably necessary to submit any such matter to arbitration and 
further agree to, and hereby do, waive any and all rights they or either of them may at any time 
have to revoke their agreement hereunder to submit to arbitration and to abide by the Arbitration 
Decision. Notwithstanding anything in this Agreement to the contrary, in connection with any 
arbitration proceeding pursuant to the tcnns of this Section 6, each Party shall (x) bear their own 
costs and expenses incurred in connection with the arbitration including, without limitation, its 
attorneys' fees and/or professional fees and (y) pay one-half ( 1/2) of the costs. fees and expenses 
of the arbitrator(s) and/or the arbitration itself 
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(ii) If Grantee delivers a written notice of demand for arbitration to 
Grantor pursuant to subsection (b)(i) above, Grantee shall continue to pay the Daily Fee, but may 
dect to pay the Daily Fee into an interest-bearing escrow account held by a neutral third party 
reasonably satisfactory to Grantor upon escrow terms and conditions reasonably satisfactory to 
Grantor until such time as it is determined if the Delivery Conditions Satisfaction Date occurred 
as contended by Grantee. Upon such determination, the amount held in the escrow account 
(inclusive of interest) shall be distributed to Grantor and/or Grantee, as applicable, in accordance 
with the escrow agreement and if it is determined that the Delivery Conditions Satisfaction Date 
has not occurred (in \vhich event Grantor shall receive the funds held in escrow), then the Daily 
Fee shall thereatter continue to be paid by Grantee directly to Grantor. 

(iii) The first calendar day on which all of the Delivery Conditions are 
satisfied (as agreed by the Parties or determined in accordance with arbitration) is hereinafter 
referred to as the "Delivery Conditions Satisfaction Date". For the avoidance of doubt, the 
Parties confirm that the state of the Subway Improvements and Loading Dock Area as of the 
Delivery Conditions Satisfaction Date shall be used for purposes of the determination and 
valuation of Deviations, unless Grantor exercises the "Self-Help Right" (as hereinafter defined), 
in which event (A) if the "Completion Work" (as hereinafter defined) is completed, then the state 
of the Subway Improvements and Loading Dock Area as they exist after the performance of the 
Completion Work shall be utilized for such purpose, (B) if the Completion Work is not 
completed because it is abandoned by Grantor (other than following a default by Grantee under 
this Agreement), then the state of the Load Bearing Subway Improvements and the Loading 
Dock Area which would have existed if Grantor had completed the Completion Work shall be 
utilized for such purpose or (C) if the Completion Work is not completed because it is abandoned 
by Grantor following a default by Grantee under this Agreement, then the state of the Load 
Bearing Subway Improvements and the Loading Dock Area as they exist on the date of 
abandonment of the Completion Work by Grantor shall be utilized for such purpose. 

(c) In the event that the Delivery Conditions Satisfaction Date does not occur 
on or before the expiration of the Initial Term, then the Term shall be deemed extended for an 
Extension Period that shall commence as of January 1, 2015 and shall terminate in accordance 
with the following: 

(i) The Extension Term shall automatically terminate upon the 
Delivery Conditions Satisfaction Date, as such date is determined in accordance with subsection 
6(b) above. (For the avoidance of doubt, the continuing construction of Subway Improvements 
in the Permanent Easement Area or the existence of Interim Easement Structures in the Interim 
Easement Area after the expiration of the Initial Term shall not cause the Term to be extended 
for the Extension Term if the Delivery Conditions have been satisfied). 

(ii) Grantee shall not have the right to terminate the Extension Term 
prior to July 18. 2016 if the Delivery Conditions Satisfaction Date has not yet occurred. 

(iii) If the Delivery Conditions Satisfaction Date has not occurred by 
July I 8, 20 I 6, Grantee shall have the right to terminate the Extension Term at any time atter 
such date upon not less than thirty (30) days prior written Notice to Grantor that Grantee has 
elected to surrender its Temporary Easement notwithstanding the non-occurrence of the Delivery 
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Conditions Satist:u.:tion Date. Grant~:e's surr~:nd~:r (the ··Grantee Surrender") shall be effective 
as of the later of the surr~:nder dati! specitied in the Notice of Grantee Surrender and Grantee's 
satisfaction of Delivery Conditions (i). (ii). (iii) and (v). In the event of a Grantee Surrender. the 
following shall apply: 

(A) Grantee's failure to cause the Delivery Conditions 
Satisfaction Date to occur may be treated by Grantor as a breach of this Agreement for which 
Grantor shall have the right to seek any and all monetary damages available at law, excluding 
consequential, punitive or special damages, but specitically including, as a component of actual 
damages, costs and expenses incurred by Grantor as a result of its actual or anticipatory breach 
of binding rental space delivery commitments set forth in tenant leases or other agreements with 
respect to the rental space in the Grantor Improvements (''Rental Space Delivery 
Commitments"), except that for Grantor's damage claims, if any, arising out of its breach of 
Rental Space Delivery Commitments, the amount of such claims shall be limited to break-up 
fees, rent concessions for late delivery of tenant premises, and similar costs, that were 
commercially reasonable. 

(B) In addition to, but not in lieu of, Grantor's remedies under 
subsection (A) above, Grantor may, but shall not be obligated, to elect to exercise a self-help 
right (''Self-Help Right'') to perform or cause to be performed the work necessary to complete 
the Load Bearing Subway Improvements and the Loading Dock Area in accordance with, at 
Grantor's election, either (x) the Plans then in effect or (y) the Baseline Plans to the maximum 
extent achievable given the then state of construction of the Subway Improvements (such 
completion work in accordance with (x) or (y), as applicable, is herein collectively referred to as 
the "Completion Work"). If undertaken by Grantor, the Completion Work shall be at Grantee's 
sole cost and expense, to be paid by Grantee as more particularly set forth in this Agreement. In 
connection with the Self-Help Right: 

(I) In order to exercise the Self-Help Right, Grantor 
must give written notice to Grantee of its election to do so within ninety (90) days after the 
termination of the Extension Period, and must begin the performance of the Completion Work 
within one hundred eighty ( 180) days after the termination of the Extension Period and thereafter 
perform the Completion Work reasonably diligently and continuously. 

(2) Requisitions shall be submitted by Grantor to 
Grantee from time-to time during the performance of the Completion Work. Within thirty (30) 
days after Grantor's submission to Grantee of a requisition, Grantee shall pay to Grantor and/or 
reimburse Grantor for the costs and expenses actually paid or incurred by Grantor to perform or 
cause to be performed the Completion Work as set forth in the requisition, provided that such 
costs and expenses were incurred by means of commercially reasonable, arms-length 
transactions. Each requisition shall indicate the amount to be paid and reimbursed to Grantor, 
shall describe in reasonable detail the costs and expenses covered by the requisition, and shall 
include appropriate supporting documentation evidencing the covered costs and expenses. 
Grantee shall have the right to reasonably request additional information or documentation so 
long as any such request is made within ten (I 0) days following receipt of a requisition. for the 
avoidance of doubt, the parties contirm that Grantor shall be entitled to be paid and/or 
reimbursed all of its costs and expenses incurred in connection with the Completion Work 
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however denominated (including. without limitation. hard costs, son costs, in-house 
administrative and development costs. general conditions. mobilization costs, costs of required 
bonds or other security, de.). it being understood and ·agreed that the full and complete cost to 
Grantor of the Completion Work is to be borne by Grantee, provided that such costs and 
expenses were incurred by means of commercially reasonable, arms-length transactions. 

(3) Upon completion of the Completion Work. any 
amounts funded by Grantee to Grantor which were not used by Grantor to pay for the costs and 
expenses of the Completion Work shall be returned by Grantor to Grantee. 

(4) If Grantor has elected to exercise its Self-Help 
Right, Grantee shall cause the MTA to fully cooperate with Grantor as if the MTA's own 
contractor was performing the Completion Work. 

(d) Extension Term Rent. Grantor's actual damages will be substantial and 
material in the event that the Delivery Conditions are not satisfied by the expiration of the Initial 
Term, and difficult, if not impossible, to compute. Accordingly, Grantee shall be required to pay 
the following daily use fees (the "Daily Fee") during the Extension Term as liquidated damages, 
and not as a penalty, in lieu of any claim by Grantor for damages (direct, consequential or 
otherwise): 

(i) For each calendar day from January 1, 2015 through April 30, 
2015, Grantee shall be obligated to pay a Daily Fee of$16,557. 

(ii) For each calendar day from May 1, 2015 through October 3 I, 
2015, Grantee shall be obligated to pay a Daily Fee of $20,696. 

(iii) For each calendar day from November 1, 2015 through the 
termination date of the Extension Period, Grantee shall be obligated to pay a Daily Fee to be 
computed for each calendar month as one hundred twenty percent ( 120%) of the Daily Fee 
payable with regard to the immediately preceding calendar month. For example: (i) for each 
calendar day of the month of November 2015, Grantee shall be obligated to pay a Daily Fee of 
$24,835; (ii) for each calendar day of the month of December 2015, Grantee shall be obligated to 
pay a Daily Fee of $29,803; (iii) for each calendar day of the month of January 2016, Grantee 
shall be obligated to pay a Daily Fee of $35,763; (iv) etc. 

(iv) Grantee shall make payment to Grantor of Daily Fees on a monthly 
basis, in arrears, on the fifteenth (15 1h) day of each calendar month beginning February 15, 2015 
(with respect to the period January 1, 2015 through January 31, 20 15). 

For the avoidance of doubt, the Parties contirm that the Daily Fee shall be payable for each and 
every day that the Extension Term is in effect, including, without limitation, for each day 
subsequent to July 18, 2016 if neither the Delivery Conditions Satisfaction Date nor a valid 
Grantee Surrender has occurred. 

7. Grantor Improvements. 
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(a) Grantor shall he soldy responsible for obtaining any and all permits and 
approvals necessary for the construction and operation of Grantor Improvements as may he 
necessary pursuant to any Requirements and/or MTA Authority. Notwithstanding the foregoing. 

(i) In connection with building permit applications for Grantor 
Improvements pursuant to the New York City Building Code, Grantee shall cause MTA to 
perform its review and approval process of plans for Grantor Improvements (""Grantor 
Improvement Plans'') in the same manner in which the MTA conducts review and approval of 
proposed plans for third-party construction activity in the vicinity of subways in connection with 
the application for building permits for such work pursuant to the New York City Building Code; 
and 

(ii) Grantee shall cause the MT A to provide with reasonable 
promptness any information and/or materials concerning the Subway Improvements (including, 
without limitation, available "as built" plans, professional certifications, and maintenance plans 
and records) and to fully cooperate with Grantor in its dealings with New York City and New 
York State agencies, including, without limitation, the New York City Departments of Buildings 
(""NYCDOB"), Transportation ("NYCDOT"), Environmental Protection ("DEP") and the New 
York State Department of Environmental Conservation ("DEC"), as is required or as may be 
reasonably necessary for Grantor to design Grantor Improvements, to obtain any and all 
necessary permits or approvals for the construction or occupancy of Grantor [mprovements, to 
obtain insurance concerning such construction or occupancy, and/or to plan and undertake 
necessary maintenance. For purposes of the foregoing, any information or materials that are 
requested by any governmental and/or quasi-governmental authorities (including, without 
limitation, those specifically listed above) shall be deemed to be required. 

(b) Grantee acknowledges that, without limiting any of Grantor's other rights 
or Grantee's other obligations under this Agreement, it is a material inducement to Grantor 
entering into this Agreement that Grantee: 

(i) cause the MTA to accept and recognize, and permit Grantor, for 
the bene tit of Grantor and Grantor's Designees, to exercise Grantor's Use and Access Rights; 

(ii) cause the MTA to perform its review of Grantor Improvement 
Plans in accordance with subsection (a)(i) above; 

(iii) cause the MTA to provide information, materials and cooperation 
in accordance with subsection (a)(ii) above; and 

(iv) cause the types of fees charged by the MTA for any plan review or 
construction monitoring or inspection for or in connection with Grantor Improvements to be 
generally consistent with the types of fees then being charged by the MTA in connection with 
other private development projects in proximity to New York City subway facilities, and the 
amount of such fees, if any, shall be computed in accordance with the MTA's then applicable 
··schedule of Rates for Services Rendered to Outside Parties". 

(c) The construction by Grantor and/or Grantor's Designees of Grantor 
Improvements shall be performed with due regard for the safety and protection of the Subway 
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Improvements and for persons engaged in any Subway Uses. and in a manner that will minimize 
th!.! effects of such construction on Subway Uses; it being understood and acknowledged (i) by 
Grantee that the: Grantor Improvements will likely consist of a high rise building the construction 
of vvhich in New York City in the vicinity of subway facilities inherently involves certain risks 
and effects on Subway Uses (e.g., erection of scaffolding in the vicinity of a subw·ay station, 
temporary subway entrance closures, construction in or about the Vent Easement Area, etc.) and 
(ii) by Grantor that (A) once the Vent Building has become operationaL it must remain 
operational at all times and (B) once the No. 7 subway station at 341

h Street is in service, the 
MTA and/or public usc of and access to such station must be available at all times. 

(d) In the event that any damage is caused to any Subway Improvements by 
any construction or other work at the Property performed by Grantor or Grantor's Designees, 
Grantor shall promptly repair or cause to be repaired such damage. Should Grantor fail to do so, 
then, upon not less than thirty (30) days' notice from Grantee, Grantee shall have the right to 
repair such damage at Grantor's sole cost and expense, if within such thirty (30) day period, or 
such shorter period as is reasonable if the damage has created imminent or serious risk of danger 
or loss to persons or property, Grantor has not commenced such repair and thereafter continues 
to complete such repair with reasonable diligence. 

(g) Annexed hereto as Exhibit F for informational purposes only is a letter 
from the MT A to the City in support of this Agreement (the "MT A Letter of Support"). The 
MT A Letter of Support is not intended to and shall not release Grantee from any of its 
obligations under this Agreement. 

(h) Concurrently with the execution and delivery of this Agreement, and as a 
material inducement to Grantor to enter into this Agreement, Grantee has delivered to Grantor a 
letter dated October 12, 20 l 0 from Robert K. Steel, in his capacity as the City's Deputy Mayor 
for Economic Development, to Gary Barnett, President of Grantor, concerning the future re­
grading of West 33rd Street between 10111 and ll th Avenues (the "West 33rd Street Letter"). 

(i) For avoidance of doubt, Grantee acknowledges that Grantor shall have no 
obligation to construct any Grantor Improvements. 

8. Vibration and Noise Standards 

(a) Vibrations 

(i) Grantee acknowledges that, without limiting any of Grantor's other 
rights or Grantee's other obligations under this Agreement, it is a material inducement to Grantor 
that Grantee shall cause the MTA to operate the Vent Building such that, except in connection 
with shut down emergencies of the subway system and Vent Building ventilation system testing 
(vvhich such testing for normal maintenance shall be performed between the hours of I 0 pm and 
7 am or as otherwise agreed to by the Parties), the vibrations generated at the Vent Building shall 
not exceed the standards set forth in ISO International Standard 2631-2, curve 4 (i.e., 16,000 
micro-inches per second) (the "Vent Building Vibration Standard"). Each and every instance 
in vvhich the vibrations generated at the Vent Building exceed the Vent Building Vibration 
Standard, other than in connection with shut down emergencies of the subway system and Vent 
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Building ventilation system testing as aforesaid, shall constitute a breach of this Agreement by 
Grantee. except if and to the extent any excess vibration of the Vent Building is attributable to 
Grantor's breach of subparagraph (ii) below. 

(ii) Grantor shall cause Grantor Improvements to be designed and 
constructed in a manner such that vibrations of Grantor Improvements are not transmitted to the 
Vent Building to a degree that adversely impacts the operation of the Vent Building, such as. 
\Vithout limitation, by causing Vent Building vibrations to exceed the Vent Building Vibration 
Standard. 

(b) Noise. Grantee acknowledges that it is also a material inducement to 
Grantor that Grantee shall cause the MTA to operate the Vent Building such that, except in 
connection with emergencies of the subway system or during testing of the Vent Building 
ventilation system (which such testing for normal maintenance shall be performed between the 
hours of 10 pm and 7 am or as otherwise agreed to by the Parties), the noise generated by the 
operation of the Vent Building shall not exceed 65 dBA as measured from any location at the 
Property that is exterior to the Grantor Improvements (the "Vent Building Noise Standard"). 
Each and every instance in which the noise generated by the Vent Building exceeds the Vent 
Building Noise Standard, other than in connection with emergencies of the subway system or 
Vent Building ventilation system testing as aforesaid, shall constitute a breach of this Agreement 
by Grantee. 

9. Loading Dock Security Requirements 

(a) In connection with Grantor's operation of the Loading Dock Area, Grantor 
shall comply with the loading dock security requirements attached hereto as Exhibit G (the 
"Loading Dock Security Requirements"). 

(b) Grantor shall be responsible for any and all costs and expenses associated 
with compliance with the Loading Dock Security Requirements. 

(c) Notwithstanding anything to the contrary contained herein, if Grantor 
causes barriers to be installed in accordance with the Loading Dock Security Requirements, and 
engages or causes to be engaged a reputable and appropriately qualified security company to 
implement and perform the security procedures set forth in Paragraph 2 of the Loading Dock 
Security Requirements, and maintains such engagement in full force and effect at all times from 
and after the date on which Grantor or any of Grantor's Designees commences use of the 
Loading Dock Area, then, Grantor shall not be liable in any manner whatsoever for any breach of 
security or other failure of security in connection with its operation of the Loading Dock Area. 

(d) At any time or from time-to-time, Grantor may seek Grantee's 
contirmation that a security company that Grantor has engaged or proposes to engage, as 
applicable, is ''reputable and appropriately qualitied" as described in subsection 9(c) above, by 
providing notice to Grantor and the MTA of the identity of the security company. Grantee shall 
respond to such notice within tiftccn ( 15) days with either (i) contirmation that such security 
company is ··reputable and appropriately qualitied" or (ii) comments with reasonable speciticity 
objecting to the security company's reputation and/or qualitications. If Grantee fails to so 
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respond. Grantor may provide a second notice in the same manner as the lirst notice. and if 
Grantee again fails to respond with either such confirmation or such comments within live ( 5) 
days, then. for the purposes of subsection 9( c) above. Grantor may not thereafter assert that the 
~pecilied security company is not reputable and/or not appropriately qualified. Notwithstanding 
anything to the contrary, it is understood that Grantor may identify up to three (3) security 
compames in one (I) notice, and the foregoing provisions shall apply to all companies so 
identified. 

I 0. Maintenance and Repair of the Load Bearing Subway Improvements. 

(a) Grantor acknowledges that the MT A shall determine, in its sole discretion, 
the frequency, scope and quality of the inspection, maintenance and repair of Subway 
Improvements to be performed by the MT A for the benefit of the Extension, other than with 
regard to any ·'Supported Grantor Improvements" (as hereinafter defined). Notwithstanding the 
foregoing, Grantee shall cause the MT A to promptly make available to Grantor any inspection, 
testing or other reports prepared or obtained by the MTA that concern or relate to the condition 
or maintenance or repair of the Load Bearing Subway Improvements. 

(b) From and after the commencement of construction of any Grantor 
Improvements that shall derive support from Load Bearing Subway Improvements ("Supported 
Grantor Improvements"), Grantor shall be obligated to maintain or cause to be maintained and 
repaired the Load Bearing Subway Improvements (but no other components of the Subway 
Improvements) as reasonably necessary to ensure that they continue to provide adequate support 
for Supported Grantor Improvements. Grantor shall perform such maintenance and repair at its 
own cost and expense, except that Grantee shall be obligated to reimburse Grantor or cause 
Grantor to be reimbursed for the costs and expenses of any such maintenance and/or repair that 
was necessitated by any damage or destruction caused by Grantee, the MT A and/or other 
Grantee Designees, or by any latent or patent defects in the Load Bearing Subway 
Improvements. 

(c) In the event that the MTA determines in good faith, at any time, based 
upon appropriate inspection and/or testing by appropriately qualified personnel, that maintenance 
or repair of the Load Bearing Subway Improvements is then necessary for support of Supported 
Grantor Improvements, then the MT A and/or Grantee shall promptly so notify Grantor, together 
with information about the required maintenance and/or repair and supporting documentation. 
Should Grantor fail, within thirty (30) days of its receipt of such notice (or after such shorter 
notice period as the MTA may deem appropriate under the circumstances), to perform or 
commence to perform the specified maintenance and/or repair, or to demonstrate to the MTA's 
reasonable satisfaction that such maintenance and/or repair is not necessary, then the MT A shall 
have the right to perform such maintenance and/or repair at Grantor's cost and expense, and 
Grantor shall promptly reimburse the MTA upon the MTA's demand therefor. 

(d) Notwithstanding anything to the contrary, from and after the Delivery 
Conditions Satisfaction Date, Grantor shall have the obligation to maintain the ''stub-ups'' (i.e .. 
those portions of the Load Bearing Subway Improvements which consist of those portions of the 
columns arising out of the Permanent Easement Area) in such a manner that the same remain in 
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satisfactory condition to support the Grantor Improve111ents as and when constructed, it being 
understood that, from and after the Delivery Conditions Satisfaction Date, Grantee shall have no 
liability with regard to the ·'stub-ups"', including, without limitation, Grantor's inability to 
thereafter utilize the Connection Locations to which such ·•stub-ups"' relate due to deterioration 
or other damage, provided however, that nothing shall relieve Grantee of liability for damage 
caused by Grantee or any of Grantee's Designees. 

II. Replacement of Vent Building Facade. 

(a) It is acknowledged that three (3) faces (easterly, southerly and westerly) of 
the Vent Building fac;:ade (the '·Fa~ade") are designed and are to be constructed in a manner that 
will allow, subsequent to construction of the Vent Building, the original Fac;:ade to be removed 
and replaced with a Fac;:ade that in Grantor's sole opinion is consistent with the Grantor 
Improvements. In connection therewith, Grantee agrees that (i) the Fac;:ade shall not be 
constructed by Grantee or Grantee's Designees in a manner that makes the replacement thereof 
commercially impracticable and (ii) Grantee shall cause the MTA to allow Grantor to replace the 
Fac;:ade, subject only to the conditions set forth in subsection (b) below and (iii) Grantee shall 
cause the MT A to refrain from creating logistics with regard to the replacement of the Fac;:ade 
that are disproportionately onerous. For the avoidance of doubt, it is understood and 
acknowledged by the Parties that any replacement Fac;:ade installed by Grantor shall be located 
within the Permanent Easement Area. 

(b) Grantor shall have no obligation to replace the Fac;:ade, but in the event 
that Grantor desires that the Fac;:ade be replaced, the following shall apply: 

(i) Grantor shall submit a proposal (the ''Facade Replacement 
Proposal") therefor to the MTA, with a copy to Grantee, which shall describe the proposed 
replacement design and work in reasonable detail and which shall include a construction and 
maintenance plan. 

(ii) Grantee and the MT A shall consider the Facade Replacement 
Proposal reasonably and in good faith, provided, however, that notwithstanding anything to the 
contrary contained herein, Grantee agrees that neither Grantee nor the MT A shall have any right 
to approve the aesthetic aspects of the design and that Grantee shall cause the MT A to accept and 
approve the Facade Replacement Proposal if it satisfies the following two (2) conditions: 

(A) Neither the replacement work nor the new Fac;:ade shall 
impair in a material manner the operation or security of the Subway Extension. 

(B) Grantor agrees to be responsible for, with appropriate 
guarantees or security for such payment obligations, any and all costs of the Facade replacement 
work, including any customarily imposed MT A in-house and third party costs associated 
therewith. 

(c) Grantor shall perform the Fac;:ade replacement work, if any. After the 
Fac;:ade replacement work is completed, Grantor shall be responsible tor and shall perform all 
maintenance and repair of the replacement Fac;:ade. 
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(J) Prior to commencement of any Facade replacement work by Grantor. the 
ivlTA anJ Grantor shall enter into a separate agreement (and Grantee agrees to cause the MT A to 
do so) concerning the replacement Fa~aJe, including its design, the construction and 
maintenance thereof. Grantor's obligations with respect to Fa~ade replacement construction and 
maintenance costs, and any terms and conditions related to the Fapde replacement as may he 
appropriate, and to contirm that Grantor desires to proceed \Vith the replacement work on all 
such terms and conditions. 

12. Grantee's Payment Obligations 

(a) (i) Simultaneously with the full execution of this Agreement, Grantee 
shall pay to Grantor the amount of $33,885,825.00 (the ··Lump Sum''), payable by the delivery to 
Grantor of a bank check payable to the order of "Strategic/Extell 34th Street, LLC'' drawn on a 
bank which is a member of the New York Clearing House Association. 

(ii) Notwithstanding anything to the contrary, the Parties agree and 
contirm that (A) the effectiveness and validity of this Easement Agreement is conditioned upon 
payment on and clearance in full of the aforesaid bank check, and (B) if the Lump Sum amount 
is not received by Grantor in fully available funds in due course for any reason whatsoever, then 
this Easement Agreement shall be and shall be deemed to be, for all purposes, null and void ab 
initio. 

(b) Real Estate Taxes, Assessments, Water and Sewer Charges 

(i) "Taxes" means any real property taxes which are assessed and 
levied against the Property, including all improvements thereon, or any part thereot: pursuant to 
the provisions of Chapter 58 of the New York City Charter and Title II, Chapter 2 of the 
Administrative Code of the City of New York, as the same may be amended, or any successor 
enactment. The term "Taxes" does not include (A) any income, franchise, inheritance, capital 
stock, excise, excess profits, occupancy or rent, gift, estate, payroll or stamp taxes or foreign 
ownership or control taxes or any capital gains tax, deed tax or transfer tax, and mortgage 
recording tax imposed on Grantor by municipal, state or federal law, (B) any Business 
Improvement District assessments, (C) any expenses incurred by Grantor, including payments to 
attorneys and appraisers, in contesting the Taxes by tax certiorari proceedings; or (D) any 
penalties or interest. 

(ii) Grantor shall be responsible for all Taxes, assessments, and water 
and sewer charges which may be levied against the Property, except as otherwise provided in 
subsection (iii) below. 

(iii) (A) With respect to Taxes and water and sewer charges 
imposed or levied for any portion of the Term against the parcel currently identified as Block 
705, Lot I ("Lot I Charges"), Grantor shall pay all Lot I Charges. but Grantee shall reimburse 
Grantor, on a semi-annual basis, for all Lot I Charges actually paid by Grantor, within thirty (30) 
Jays alter Grantee's receipt of a requisition from Grantor therefor, provided that Grantor shall 
have included with the requisition appropriate backup information. If the parcel currently 
idcntilied as Block 705, Lot I ("Current Lot I") is merged with other parcels after the date of 
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this Agreement. then the following shall apply. Of the Tax~.:s imposed or levied against the lot 
into \\ hich Current Lot l was merged (the "New Lot"), the portion for \Vhich Grantee shall 
reimburse Grantor shall be determined on a pro rata basis according to the ratio of the toot print 
areas of Current Lot I and the New Lot. 

(B) At all times, Grantee will be responsible for any Taxes that 
are assessed against the Sub\vay Improvements. As applicable, Grantee will be responsible for 
paying such Taxes directly to the assessing authority, or will reimburse Grantor tor Grantor's 
payments thereof within thirty (30) days after Grantee's receipt of a requisition from Grantor 
thcretor, provided that Grantor shall have included with the requisition appropriate backup 
intormation. 

13. Title to Subway Improvements. 

(a) Title to all Subway Improvements, including any repairs, replacements, 
changes, alterations and additions thereto, shall belong to Grantee and upon the termination of 
the Permanent Easement and this Agreement as set forth in Article 24 of this Agreement (an 
··Easement Termination") may be removed by Grantee. Notwithstanding the foregoing, in 
connection with an Easement Termination (i) Grantee may not remove any Load Bearing 
Subway Improvements and/or and Subway Improvements if such removal would have a physical 
adverse etTect upon the Grantor's Improvements, (ii) Grantee shall (x) close and permanently 
secure all entrances to the Subway Improvements, including any that are not physically located 
within the Permanent Easement Area, (y) consult with Grantor to determine which elements of 
the Subway Improvements (other than Load Bearing Subway Improvements) and personal 
property in the Permanent Easement Area should be removed to enable Grantor to avoid the 
necessity of performing ongoing work to comply with any Requirements and/or to avoid the 
imposition of liability upon Grantor or Grantor's Designees, and, upon the basis of such 
consultation, Grantee shall remove those Subway Improvements and personal property indicated 
by Grantor and (z) otherwise leave the Subway Improvements in a maintenance-free condition 
that requires no subsequent repairs or maintenance by Grantor or Grantor's Designees (other 
than Load Bearing Subway Improvements and any repairs or maintenance that. Grantor, in its 
sole discretion, may voluntarily elect in writing to undertake), and (iii) prior to any removal of 
any Subway Improvements by Grantee, Grantee shall advise Grantor in writing with specificity 
as to its intention to remove specific, identified Subway Improvements and its plan tor doing so, 
and Grantee agrees that its right to effectuate such plan of removal shall be subject to the prior 
written approval of Grantor that such plan is acceptable to Grantor, which approval Grantor 
agrees will not be unreasonably withheld or delayed so long as such plan of removal does not 
involve any Load Bearing Subway Improvements and/or and Subway Improvements which 
would have an adverse eftect upon the Grantor Improvements. Grantee shall repair and restore 
in a good and workmanlike manner any damage caused by such removal of any Subway 
Improvements and shall leave the Easement Areas free of debris. Any Subway Improvements 
remaining in the Easement Areas more than ninety (90) days following the termination of the 
Permanent Easement and this Agreement as set forth in Article 24 of this Agreement shall, 
automatically and without further act. be deemed abandoned by Grantee. 

(b) Grantee ackno\vlcdges and agrees that neither Grantee, nor any Grantee 
Designees. nor any successors and/or assigns of any of them, are or shall be deemed (or if any of 
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them arc or arc deemed to be, they hereby agree to be deemed not to be), a ··party in interest"' as 
dctined in Section 12-1 O(d) of the Zoning Resolution of the City of New York. ctfective 
December 15, 1961, as amended, or any other similar law or regulation, with respect to all or a 
portion of the Property. Without limiting the generality of the foregoing, Grantee. on behalf of 
itself, all Grantee Designees. and any successors and/or assigns of any of them, hereby (i) \Vaives 
any right to consent, and is hereby deemed to have consented to, the execution, delivery or 
recordation of any zoning lot description and ownership statement, declaration of zoning lot 
rl.!strictions or any other related agreements, statements, declarations or other documents by 
Grantor and its successors or assigns and (ii) waives any right to execute a declaration of zoning 
lot restrictions or any other related agreements, statements, declarations or other documents. 

14. Compensation for Deviations, Arbitration. 

(a) Within three (3) months after the earlier to occur of (i) the completion of 
the Subway Improvements (whether by Grantee or, if applicable, by Grantor pursuant to the Self­
Help Right) or (ii) the Delivery Conditions Satisfaction Date, Grantee shall provide to Grantor a 
complete list of all Deviations, if any, together with documentation reasonably sufficient to 
identify and describe each Deviation in detail ("Grantee's Final Deviation Report"). 
Reference is hereby made to Section 6(b)(iii) for purposes of what shall be deemed to constitute 
the state of the Subway Improvements for the determination of Deviations. 

(b) Within six (6) months after Grantor's receipt of the Final Deviation 
Report, Grantor shall provide a complete list ("Grantor's Contested Deviation List") to 
Grantee of all Deviations (whether contained in Grantee's Final Deviation Report or not), if any, 
for which Grantor believes that Grantee should pay additional compensation to Grantor on the 
basis of the Valuation Guidelines ("Contested Deviations"). Grantor shall be barred from 
making any request for additional compensation for any Deviations not identified by Grantor as 
Contested Deviations, except if such unidentified Deviations were not contained in Grantee's 
Final Deviation Report. Grantor may, at any time, amend Grantor's Contested Deviation List to 
include additional Deviations that were not contained in Grantee's Final Deviation Report or 
previously submitted to arbitration pursuant to this Article. If an arbitration has concluded prior 
to such addition, then the Parties shall commence a new arbitration concerning such newly listed 
Contested Deviations in accordance with the provisions ofthis Article 14. 

(c) The Parties shall negotiate reasonably and in good faith to determine 
additional compensation, if any, to be paid by Grantee due to Contested Deviations on the basis 
of the Valuation Guidelines. In the event that the amount of additional compensation for any 
Contested Deviation remains unresolved on the date that is six (6) months after Grantee's receipt 
of Grantor's Contested Deviation List (the '·Negotiation Period"), all unresolved Contested 
Deviations (the ··unresolved Deviations'') shall be simultaneously and collectively submitted to 
arbitration as follows: 

(i) Arbitration shall be conducted in New York City and County by 
tivc (5) arbitrators in accordance with the provisions of the Commercial Arbitration Rules then 
promulgated by the American Arbitration Association ("AAA ''). Each Party shall appoint one 
(I) arbitrator with experience in the construction industry and one (I) arbitrator with experience 
in the appraisal/valuation industry. The four (4) arbitrators shall then tog~.:ther appoint a filth 
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arbitrator having experience in the construction inJustry or appraisal/valuation inJustry as such 
li.n1r ( 4) arbitrators shall collcctivdy deem necessary. Each arbitrator sclecteJ shall be a 
reputable and disinteresteJ person possessing at least ten (I 0) years experience in their 
applicable industry in the City of New York, Borough of Manhattan and possessing a thorough 
understanding of issues relating to all material aspects of the construction and 
appraisal/valuation. as applicable, of tirst-class buildings in New York City comparable to a 
··suitable Building" (as such tcnn is hereinafter dctined). If for any reason an appropriately 
qualified arbitrator is not appointeJ as aforesaid, either Party may apply to the AAA for 
appointment of such arbitrator. 

(ii) Grantor and Grantee shall each submit a proposed resolution for all 
Unresolved Deviations considered in the aggregate, including their respective calculations of the 
Construction Cost Impact and the Valuation Impact. The arbitrators shall consider each of the 
Unresolved Deviations and select either Grantor's or Grantee's proposed resolution as their 
decision. A decision in which the majority of the arbitrators concur shall be binding and 
conclusive upon the Parties (the "Arbitration Decision"). In making their detennination, the 
arbitrators shall (a) follow the terms and conditions set forth in this Agreement, (b) be bound by 
the provisions of this Agreement and shall not have the power to add to, subtract from, or 
otherwise modify such provisions and (c) select either Grantor's proposed resolution (without 
change or moditication) or Grantee's proposed resolution (without change or moditication) 
based on which proposed resolution the arbitrators concur is the more proper resolution of all 
Unresolved Deviations considered in the aggregate. 

(iii) Grantee and Grantor shall each have the right to appear and be 
represented by counsel before the arbitrators and to submit such data and memoranda in support 
of their respective positions with respect to the matter in dispute as may be reasonably necessary 
or appropriate in the circumstances. Grantee and Grantor agree to sign all documents and to do 
all other things reasonably necessary to submit any such matter to arbitration and further agree 
to, and hereby do, waive any and all rights they or either of them may at any time have to revoke 
their agreement hereunder to submit to arbitration and to abide by the Arbitration Decision. 
Notwithstanding anything in this Agreement to the contrary, in connection with any arbitration 
proceeding pursuant to the tenns of this Article 14, each party shall (i) bear their own costs and 
expenses incurred in connection with the arbitration including, without limitation, its attorneys' 
fees and/or professional fees and (ii) pay one-half ( 112) of the costs, fees and expenses of the 
arbitrator(s) and/or the arbitration itself. 

(d) Valuation Guidelines. The amount of additional compensation, if any, 
payable by Grantee hereunder due to Contested Deviations shall be detennined solely and 
strictly according to the following '·Valuation Guidelines'': 

· (i) Construction Cost Impact. Whether it is reasonably likely that the 
ContesteJ Deviations, consiJereJ collectively and according to their aggregate impact, would 
increase the cost of constructing a Suitable Building (as hereinafter detined) at the Property, 
assuming generally equivalent construction means and methods in each case, but appropriately 
adapted to the relative di !Terence in construction as a result of the Deviation, as compared to the 
cost of constructing a Suitable Building at the Property in the absence of all Deviations. If so, 
the increase in construction costs shall be known as the ''Construction Cost Impact." 
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(ii) Value Impact. Whether it is reasonably likely that the Contested 
De\·iations. considered collectively and according to their aggregate impact, \Votild cause the fair 
market value of the highest value Suitable Building that could be constructed at the Property to 
be less than the fair market value of the highest value Suitable Building that could have been 
constructed at the Property in the absence of the Deviations. If so, the decrease in such fair 
market value shall be known as the ··Value Impact". For purposes of determining Value 
Impact (if any), the fair market value of a Suitable Building shall be determined according to 
those recognized approaches, methods and procedures that would be utilized by an appraiser 
qualified to value Suitable Buildings located in midtown Manhattan. 

(iii) Suitable Building. For the purposes of this Agreement, ··suitable 
Building·· shall mean a Class A, mixed use oftice and/or hotel and/or residential tower suitable 
for the headquarters of an international, Fortune 500 corporation (or corporation of similar 
status) with typical ancillary retail and other income producing uses which would maximize the 
income from the Property and which can utilize all Zoning Floor Area available for development 
at the Property as of the date hereof and any additional Zoning Floor Area that Grantor may 
obtain as a result of purchasing more air rights or otherwise, as determined in accordance with 
the New York City Zoning Resolution ("Zoning Resolution"), and which otherwise complies 
with the Zoning Resolution, and whose building features (''Building Fcatures")(including, 
without limitation, footprint, t1oor plans, leasing spans, finished ceilings heights, lobby 
eontigurations, fa<;ade, public spaces, elevator systems, electrical systems, mechanical systems, 
acoustical standards, technological availability, security systems, points of service for all utility 
and technology providers and loading docks) are reasonably sufficient to attract Class A office 
tenants to the Property. 

(iv) Payment of Additional Compensation. Grantee shall pay 
Grantor any additional compensation due and payable pursuant to this Article 14, if any, as 
follows: 

(A) With respect to the resolved Contested Deviations, Grantee 
shall pay Grantor the amounts agreed upon by the Parties for such Contested Deviations no later 
than ten (lO) days after Grantor's demand for same, but in no event later than the date the 
Negotiation Period expires. Notwithstanding anything to the contrary contained herein, if 
Grantee fails to timely make such payment, then Grantor may, in its sole and absolute discretion, 
and without limiting any other remedies it may have under this Agreement, submit the same as 
an Unresolved Contested Deviation to arbitration in accordance with the provisions of this 
Article 14; and 

(B) With respect to the Unresolved Deviations, Grantee shall 
pay Grantor the amount specified in the Arbitration Decision, no later than ten (I 0) days after the 
arbitrators have rendered the Arbitration Decision. 

15. Indemnification. 

(a) Indemnification by Grantor. Grantor shall indemnify, defend and hold 
harmless Grantee and Grantee's Designees and their respective contractors, licensees, lessees, 
officl.!rs, Jirectors. members, agents, affiliates, employees. and permitted successors and assigns 
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(~.:olkctivdy, the ··Grantee Indemnified Parties"), from and against any and all costs. expenses, 
demands. penalties, tines. claims. losses. damagt.!s, liens and liability (the "Indemnified Costs") 
caused by or arising out of (i) the usc. operation, construction, maintenance and repair of the 
Grantor's Area and the improvements thereon and/or (ii) the exercise of Grantor's Use and 
Access Rights in each case by, through or on behalf of Grantor or its successors or assigns and 
Grantor's Designees, provided, hov,:ever, the indemnification obligations under this subsection 
shall not apply to the extent that the Indemnified Costs are caused by or result from a negligent 
or wrongful act or omission of any of the Grantee Indemnified Parties. 

(b) Indemnification by Grantee. Grantee shall indemnify, defend and hold 
harmless Grantor, Grantor's Designees, and their respective contractors, licensees, lessees, 
ofticcrs, directors, members, agents, aftiliates, employees, successors and assigns (collectively, 
the "Grantor Indemnified Parties"), from and against any and all Indemnified Costs caused by 
or arising out of (i) the use, operation, construction, maintenance and repair of the Subway 
Improvements and (ii) all easement areas granted to Grantee pursuant to this Agreement and the 
improvements and the exercise of any rights thereon by, through or on behalf of Grantee or any 
of Grantee's Designees, provided, however, the indemnification obligations under this 
subsection shall not apply to the extent that the Indemnified Costs are caused by or result from a 
negligent or wrongful act or omission of any of the Grantor Indemnified Parties. 

16. Insurance. 

(a) Grantor Insurance Requirements. Until the satisfaction of the Delivery 
Conditions, Grantor may, but shall not be obligated to, provide insurance with regard to the 
Property. From and after the satisfaction of the Delivery Conditions, Grantor, at its sole cost 
and expense, shall carry and maintain or cause to be carried and maintained, in full force and 
effect, insurance coverage of the following types or insuring the described risks and in the 
minimum limits set forth below: 

(i) Liability Insurance. Grantor shall maintain Commercial General 
Liability Insurance, for a limit of not less than Twenty Five Million Dollars ($25,000,000) per 
occurrence and in the aggregate, written on ISO Form CG 00 0 I (or its equivalent), protecting 
Grantee, the MT A and Easement Administrator from claims for property damage and/or bodily 
injury, including death, which may arise from the use of the Property and shall include, without 
limitation, the following types of coverage: Premises Operation, Products and Completed 
Operations, Contractual Liability and shall also include an endorsement deleting any railroad 
exclusion. If such insurance contains an aggregate limit, it shall apply separately to the Property; 
and 

(ii) Statutory Workers' Compensation and Employer's Liability. 
Statutory Workers' Compensation and New York Disability Benefits Insurance, in statutory 
amounts, as required by applicable law, and any other insurance required by law covering all 
persons employed by Grantor, contractors, subcontractors, or any entity performing work on or 
for the Property, including Employers' Liability coverage in an amount not less than $1,000,000. 

(iii) Coverage During Construction. In addition to the amounts of 
coverage specified above, from the time of the commencement of any Grantor Improvement 
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Work (or any other construction \Vork to be perfom1ed on the Property by or on behalf of 
Grantor) and until compktion of said construction work. Grantor at its sole cost and expense 
shall carry or cause to be carried: 

a. Commercial General Liability Insurance, including all 
applicable coverages enumerated in subsection (a)(i) above, 
written for a limit of not less than Twenty Five Million Dollars 
($25,000,000) per occurrence and in the aggregate, and 
endorsed to name Grantor as named insured and the Grantee 
Indemnified Parties as additional insureds; it shall also contain 
an endorsement deleting any railroad exclusion; 

b. Commercial General Liability msurance msunng all 
contractors, subcontractors and construction managers 111 

amounts comparable with amounts carried by persons 
undertaking similar work in the New York area, naming 
Grantor and Grantee Indemnified Parties as additional insureds. 
Coverage for the Grantee Indemnified Parties shall specifically 
include their respective officials and employees, and shall be at 
least as broad as Insurance Services Office ("ISO") Form CG 
2010 ( 11/85 ed. ). Any contractor or subcontractor undertaking 
foundation, excavation or demolition work shall secure an 
endorsement on its policy to the effect that such operations are 
covered and that the "XCU Exclusions" have been deleted and 
that all railroad exclusions have been deleted; 

c. Railroad Protective Liability Insurance Policy (ISO-RIMA or 
equivalent form) for claims for property damage and/or bodily 
injury, including death, with the MT A as named insured, 
written for a limit of not less than Ten Million Dollars 
($1 0,000,000) per occurrence and an annual aggregate of 
Twenty Million Dollars ($20,000,000). 

d. Statutory Workers' Compensation Insurance and New York 
State Disability Benetits Insurance in statutory amounts 
covering all contractors and subcontractors with respect to all 
of their employees. 

e. If applicable, Environmental Liability Insurance covering 
Grantor's pollution legal liability, including cleanup, with 
limits not less than $5,000,000 per occurrence for bodily injury 
and property damage tailored to the specific exposures as they 
relate to the applicable work. 

f. Grantor shall be permitted to procure and maintain (or cause to 
be procured and maintained), to the extent permitted under 
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applicable law, a wrap-up insurance policy \vhich \viii satisfy 
the requirements of this subsection (iii). 

(b) Grantee Insurance Requirements. From and after the date of 
commencement of any work at the Property in connection with the Sub\vay Improvements or the 
Extension until such work is complete, Grantee or Grantee's Designee. as the case may be, shall 
cause its contractors performing such work to carry and maintain in full force and effect, 
insurance coverage of types or insuring the described risks and in the minimum limits set forth in 
Section 16(a)(iii). At all other times, Grantee intends to self-insure for the coverages set forth in 
Section 16(a)(i) protecting Grantor, Grantor's Designees and any mortgagees, etc. and (ii) with 
respect to the Easement Area; and if Grantee elects not to continue such self-insurance, then 
Grantee at its sole cost and expense shall carry or cause to be carried such insurance and notify 
Grantor and provide Grantor with evidence of such insurance. 

(c) Waiver of Subrogation. All policies of insurance required under this 
Agreement shall include a waiver of any right of subrogation with respect to all the named 
insureds and additional insureds. Notwithstanding anything to the contrary, for the avoidance of 
doubt, it is acknowledged and understood that neither Grantor nor any Grantor Designee is 
waiving subrogation in the event that Grantee elects to self-insure. 

17. Running with the Land, Cooperative or Condominium Regime. 

(a) The Easement rights and privileges granted hereunder and the 
undertakings and agreements of the Parties and obligations assumed by them hereunder shall be 
appurtenant to and run with the land, in accordance with the terms hereof, and shall bind and 
inure to the benefit of the Parties, their respective heirs, permitted successors and assigns in title 
or in interest. For such purpose, this instrument shall be recorded against the Property in the 
Office of the City Register for the County of New York. 

(b) Grantee acknowledges that Grantor shall have the right to submit the 
Property to a cooperative or condominium regime in accordance with applicable law, subject to 
this Agreement, provided that such regime does not limit any of Grantee's rights under this 
Agreement nor impose on Grantee or Grantee's Designees any additional obligations. In 
addition, neither Grantee nor any of Grantee's Designees shall be required to assume any 
obligations under the cooperative or condominium regime, including its by-laws, declaration, 
proprietary leases or any other documents, as the case may be (collectively, the "Regime 
Documents"). including, but not limited to, the payment of maintenance, common charges or 
assessments. Grantee or Grantee's Designees shall not be responsible for any maintenance or 
repair obligations or for work that Grantor or its successor is obligated to perform under this 
Agreement or the Regime Documents. Nothing contained in the preceding sentences are 
intended to limit the obligations of Grantee or Grantee's Designees under this Agreement. Upon 
the creation of the cooperative or condominium regime, the then cooperative corporation or the 
board of managers of the condominium (as the case may be, the "Board") as agent for and on 
behalf of all Unit Owners (as hereinafter detined), shall be deemed to be grantor under this 
Agreement and shall assume all of Grantor's rights and obligations under this Agreement and 
Grantor named herein (i.e. Strategic/Extell 34th Street, LLC and West 33rd Street LLC) shall 
then: by be released of its obligations hereunder. 
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{c) In the event that the Property is submitted to a cooperative or 
condominium regime, Grantor shall cause the Board to be established \Vith the power, obligation 
and authority to: 

( i) maintain, repair and operate the Property to the extent required by 
this Agreement; 

(ii) impose fees or assessments against Unit Owners and collect those 
funds as necessary to satisfy any obligations of the Board pursuant 
to this Agreement; 

(iii) collect, receive. administer, protect, invest and dispose of funds; 

(iv) bring and defend actions and negotiate and settle claims to recover 
fees or assessments owed to the Board pursuant to this Agreement; 
and 

(v) exercise any and all of such powers as may be necessary or 
appropriate for purposes of this Agreement and as may be granted 
to the Board in furtherance ofthe Board's purposes. 

(d) The Board shall assess each cooperative shareholder or owner of an 
individual residential or commercial condominium unit (each, a "Unit Owner" and collectively, 
the "Unit Owners") in order to obtain funds to satisfy the obligations pursuant to this Agreement. 
The total amount of said assessment shall be reasonably determined by the Board, in compliance 
with all applicable laws. The periodic assessments charged to a Unit Owner shall be a charge 
against such Unit Owner's shares or condominium unit, as the case may be, and be a continuing 
lien against such Unit Owner until paid, and in the event a Unit Owner has not paid its 
assessment to the Board, the Board shall take such measures as may be necessary, at law or in 
equity, against said Unit Owner to collect such delinquent assessment, including interest, costs 
and reasonable attorneys' fees of any such action. Notwithstanding the foregoing, absent gross 
negligence or willful misconduct, the individual members of the Board shall have no personal 
liability whatsoever for their failure to comply with the provisions of this Agreement. With 
respect to Unit Owners in a condominium regime, the liability of any such Unit Owner with 
respect to this Agreement shall be limited to such proportionate share of total liability as the 
interest of such Unit Owner bears to the aggregate common interests of all Unit Owners and to 
the extent permitted by applicable law, such liability shall be further limited to such Unit 
Owner's interest in its unit and its appurtenant common interest. 

(e) Any condominium or cooperative offering plan and Regime Documents or 
deed to the cooperative corporation shall clearly state that the Property is subject to the terms and 
conditions of this Agreement. If there is any contlict among the terms of the offering plan, 
Regime Documents and this Agreement, the terms set forth in this Agreement shall control. 

(t) In connection with Grantor or Grantor's Designee's submission of the 
Property to a cooperative or condominium regime, Grantee shall cooperate with Grantor and 
Grantor's Designee in all reasonable respects. Grantor shall provide Grantee with a copy of its 
initial tiling (if a cooperative regime) and Regime Documents prior to tiling and recording (as 
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applicable). Upon prior \\Titten request by Grantor or Grantor's Designee. Grantee or Grantee's 
Designee shall execute, acknowledge and ddivcr such documents and take such other action as 
Grantor or Grantor's Designee may reasonably request in connection with its submission of the 
Property to a cooperative or condominium regime; provided, however. Grantee shall not be 
ohligatcd to incur any cost or liability in connection with such efforts. other than the fees of its 
attorneys to review the aforementioned documents. 

18. Force Majeure. 

(a) Neither Grantor nor Grantee shall be responsible for any unavoidable 
delay, \Vhich shall mean an act of God, an enemy action, a civil commotion, an earthquake, a 
tlood, a tire or any other casualty, a war or similar hostilities, acts of terrorism classitied as such 
by a governmental instrumentality, an invasion, an insurrection, a riot, mob violence, malicious 
mischief, sabotage, an unusual failure of transportation unrelated to the New York City subway 
system, a strike or lockout of any labor union not limited to the Subway Improvements, severe 
weather or any other similar cause not within the reasonable control of Grantor or Grantee (not 
including a party's insolvency or financial condition or failure to obtain financing), under the 
following conditions: 1) in the case of performance by the Grantor, (i) the existence of which 
Grantor shall have notified Grantee by notice given not later than ten (1 0) business days after 
Grantor first knew of the existence or occurrence thereof, (ii) which has the effect of delaying 
Grantor's performance of its obligations hereunder and (iii) which Grantee shall have 
acknowledged to be an event beyond the reasonable control of Grantor, which unavoidable 
delay shall be deemed to continue only as long as Grantor shall be using reasonable efforts 
promptly to minimize the effects thereof. Upon cessation of the event causing such unavoidable 
delay, Grantor shall recommence the performance of the obligation affected by such unavoidable 
delay; or 2) in the case of performance by the Grantee, (i) the existence of which Grantee shall 
have notified Grantor by notice given not later than ten ( l 0) business days after Grantee tirst 
knew of the existence or occurrence thereof, (ii) which has the effect of delaying Grantee's 
performance of its obligations hereunder and (iii) which Grantor shall have acknowledged to be 
an event beyond the reasonable control of Grantee which unavoidable delay shall be deemed to 
continue only as long as Grantee shall be using reasonable efforts promptly to minimize the 
effects thereof. Upon cessation of the event causing such unavoidable delay, Grantee shall 
recommence the performance of the obligation affected by such unavoidable delay. 

(b) Notwithstanding anything to the contrary contained herein, Force Majeure 
shall not apply to, and no extensions of time shall be permitted as a result thereof in connection 
with (i) Grantee's obligations under Section 5(a) to complete the Load Bearing Subway 
Improvements and Loading Dock Area on or before December 31, 2014 or, if such deadline is 
not reasonably capable of being met, by July 18, 2016, as these periods for performance are tixed 
dates negotiated by the Parties or (ii) Grantee's payment of any monetary obligations under this 
Agreement. 

19. Environmental Obligations. 

(a) Certain Detinitions. 

32 



(i) The term ··Environmental Laws" means, collectively, the 
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. Section 
9()01, d seq., the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq., the 
llazardous Materials Transportation Authorization Act, 49U.S.C. Section 5101 et seq., the New 
York Environmental Conservation Law, Section 27 0901 ct seq., the Clean Water Act, 33 U.S.C. 
Section 1321 et seq., and any other Federal, State or local statute, law, ordinance, code, rule, 
regulation, order or decree regulating, relating to, or imposing liability or standards of conduct 
concerning, any hazardous, toxic, radioactive, bio-hazardous or dangerous waste, substance or 
materials, including, without limitation. any regulations adopted and publications promulgated 
with respect thereto. 

(ii) The term ··Hazardous Materials" means any (i) ''hazardous 
substance" as defined under the Comprehensive Environmental Response, Compensation, and 
Liability Act, 42 U.S.C. Section 9601 et seq., or (ii) ''hazardous waste" as defined under the 
Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq., or (iii) "hazardous 
materials" as detined under the Hazardous Materials Transportation Authorization Act, 49 
U.S.C. Section 5101 et seq., or (iv) "hazardous waste" as defined under New York 
Environmental Conservation Law, Section 27 0901 et seq., (v) "hazardous substance" as defined 
under the Clean Water Act, 33 U.S.C. Section 1321 et seq., or (vi) "petroleum" within the 
meaning of Article 12 of the New York State Navigation Law and the regulations adopted and 
publications promulgated pursuant to the above, and all other substances and/or materials 
deemed hazardous (whether expressed as such or with words of similar import) under and 
pursuant to any and all Environmental Laws and/or Requirements. 

(iii) The term ''Release" with respect to any Hazardous Material 
includes but is not limited to any release, deposit, discharge, emission, leaking, leaching, spilling, 
seeping, migrating, injecting, pumping, pouring, emptying, escaping, dumping or disposing of 
Hazardous Materials. 

(iv) The term ''Remediation" includes without limitation any response, 
remedial, removal, or corrective action required pursuant to Environmental Laws; any activity to 
clean up, detoxify, decontaminate, contain or otherwise remediate any Hazardous Material; any 
actions to prevent, cure or mitigate any Release of any Hazardous Material; any action to comply 
with any Environmental Laws or with any permits issued pursuant thereto; any inspection, 
investigation, study, monitoring, assessment, audit, sampling and testing, laboratory or other 
analysis, or evaluation relating to any Hazardous Materials. 

(b) Grantee's Covenants and Obligations. 

(i) Grantee acknowledges that Grantor has made no representations or 
w·arranties as to whether or not there are any Hazardous Material in, on or about the Property, 
and Grantor shall not be liable or responsible in any manner whatsoever for any Hazardous 
Materials \vithin the areas at the Property to be excavated or through which construction will 
otherwise take place, except to the extent of any Release of Hazardous Materials to such areas by 
Grantor. 

33 

I I 



( ii) All Hazardous Materials located in the area to be excavated or 
through \Vhich construction will otherwise take ·place shall he removed by Grantee or Grantee's 
Designees as may be required by and in compliance with all Environmental Laws (for purposes 
of the entirety of this subsection (b) whether or not applicable to, or enforceable against. Grantee 
as a public/municipal entity) during such excavation and/or construction of the Subway 
Improvements, no later than the earlier to occur of (i) the date Grantee provides a Notice of 
Surrender to Grantor or (ii) the completion of the Subway Improvements, at Grantee's sole cost 
and expense. 

(iii) Grantee covenants that, at its own cost and expense, it will at all 
times (including during any construction) use and maintain, and shall cause Grantee's Designees 
to use and maintain the Easement Area in full compliance with the Environmental Laws. If 
Grantee or Grantee's Designees fail to comply with the Environmental Laws, as determined by a 
governmental body with jurisdiction to enforce Environmental Laws, Grantor may, after giving 
Grantee and the MT A reasonable notice of such failure, and in addition to any other remedies 
hereunder or at law or in equity, act to bring the Easement Area into compliance, and Grantee 
will reimburse Grantor for all costs incurred by Grantor to address conditions resulting from 
Grantee's or Grantee's Designees actions including, but not limited to, fines, consulting, 
engineering, construction, excavation, remediation and legal costs. In the event of emergency or 
lawful government order, Grantor retains the right to bring the Easement Area into compliance 
immediately at Grantee's sole cost and expense. In such event, Grantor shall notify Grantee and 
the MT A as soon as feasible of the emergency and/or governmental order, and provide Grantee 
and the MTA with the opportunity to participate in all necessary actions to bring the Easement 
Area into compliance; 

(iv) Grantee shall not permit or authorize Grantee's Designees to 
permit Releases of Hazardous Materials in, on, under, over, about or from the Easement Area or 
the Property, and if Grantee or Grantee's Designee causes any such Releases, then Grantee shall 
take appropriate measures to contain such Release and shall implement such Remediation to 
return the area to its pre-existing condition; 

(v) Grantee shall not cause or authorize Grantee's Designees to cause 
Hazardous Materials to be in, on, about or under the Easement Area or the Property, except those 
that are both (a) in compliance with all Environmental Laws and with permits issued pursuant 
thereto and (b) fully disclosed to Grantor in advance and in writing; 

(vi) Grantee shall dispose of or cause to be disposed of any wastes 
generated by Grantee or Grantee's Designees in connection with activities performed pursuant to 
this Agreement in accordance with applicable Requirements (including Environmental Laws), at 
its sole cost and expense. Grantee shall dispose of or cause to be disposed of such wastes using 
its own EPA generator number, as necessary. In no event shall Grantor be identified as the 
generator of any such wastes. Upon request, Grantee will promptly provide Grantor with a copy 
of any waste manifests; 

(vii) Grantee shall. at its sole cost and expense, effectuate or cause to be 
dlcctuat~.:d Rcm~.:diation required under Environmental Law of any condition (including without 
limitation a Rdcase of a I Iazardous Material) in, on, under, over, about or from the Easement 
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Area or the Property, if such condition or Release of a llazardous Material is caused by Grantee 
or Grantee· s Designees; 

(viii) In the event the use of the Easement Area by Grantee or Grantee's 
Designees causes a condition of non-compliance with Environmental Law to occur (including 
but not limited to instances of spills), and such condition poses an immediate and substantial 
threat of harm to Grantor, Grantee or MT A shall notify Grantor of such condition, including: the 
nature of the non-compliance, the reporting (if any) of the condition to the appropriate 
governmental agency, and the actions undertaken by Grantee to cure the non-compliance. Such 
notice to Grantor shall be made as soon as practicable, but in no instance shall it be more than 
two days tollowing the event of non-compliance; 

(ix) Grantee further covenants and agrees to indemnitY, protect, defend 
and save harmless Grantor from and against any and all losses, damages, liabilities, suits, claims, 
demands, judgments, costs, interest and expenses (collectively ''losses and damages") which 
Grantor may suffer, sustain or be subjected to by reason of, on account of, or arising out of a 
violation or alleged violation of, or noncompliance with the Environmental Laws resulting in any 
way from occupancy or use of the Property or the Easement Area by Grantee or Grantee's 
Designees, including any disposal, discharge, or release of any waste, pollutant, or hazardous 
substance from, on, or in connection with the Property, the Easement Area or related Grantor 
property; whether such losses and damages be suffered or sustained by Grantor directly or by its 
employees, ofticers, agents, servants, contractors, or licensees, or by any other person or entity, 
including Grantee, who may seek to hold Grantor liable therefor; and 

(x) In the event Grantor makes any expenditures or incurs any 
obligations for the payment of money in connection with Grantee's failure to comply with its 
obligations under this Article 18, including but not limited to attorneys' fees for instituting, 
prosecuting or defending any action or proceeding, such sums paid shall be due and payable by 
Grantee to Grantor within 10 days after Grantor's demand tor such payment. 

20. Remedies; Late Payments/Interest 

(a) In the event of a breach of the terms and conditions of this Agreement by 
Grantee or Grantor, then Grantee or Grantor, as applicable, shall be entitled to pursue any 
remedy available at law or in equity, including injunctive relief but excluding punitive, special or 
consequential damages [other than as set forth in Section 6(c)(iii)(A)]. In addition, Grantor shall 
have the remedy of self-help as set forth in Section 6(c)(iii)(B) and any other rights to enter upon 
the Permanent Easement Area, Temporary Easement Area and/or Interim Easement Area, or 
otherwise remedy a situation, as may be set torth in this Agreement. Notwithstanding the 
foregoing, in no event shall termination of the Permanent Easement or, to the extent still in 
existence, the Interim Easement be a remedy tor any Grantee breach, it being understood that (i) 
the Permanent Easement may only be terminated pursuant to Article 24 and (ii) the Interim 
Easement may only be terminated pursuant to Article 24 or as provided in Section 3(b)(iv). 

(b) Notwithstanding anything to the contrary and irrespective of whether any 
particular provision of this Agreement spccitically provides for the payment of interest if a 
payment is due to one of the Parties but not timely made, in the event any payment that is due 

35 



' I 

pursuant to this Agrceml!nt is not timdy paid. intl!rest shall accrue and be due and payable on 
such amount at the statutory post-judgment interest rate thl!n in effect according to New York 
Stat~: law from the date due until the date paid. 

(d) For avoidance of ~my doubt, the foregoing remedies shall not apply to the 
resolution of Deviations. which arc to be resolved in accordance with the terms and provisions of 
Article 14 of this Agreement. 

21. Assignment and Encumbrances. 

(a) Prior to Expiration of the Term. Prior to the expiration or other 
termination of the Term, Grantee shall not have the right to assign this Agreement, or any of its 
rights or obligations hereunder, without Grantor's prior written consent in its sole discretion. 

(b) After Expiration of the Term 

(i) During the tifteen ( 15) year period following the later of the 
expiration or other termination of the Term and the City's satisfaction of its West 33nl Street re­
grading commitment as described in the West 33rd Street Letter, Grantee shall not have the right 
to assign this Agreement, or any of its rights or obligations hereunder, without the prior written 
consent of Grantor in its sole discretion. 

(ii) After the expiration of the fifteen (15) year period referred to in 
subparagraph (i) above, the following shall apply. Grantee may assign this Agreement, in its 
entirety, to either (A) a government or corporate instrumentality that is the corporate successor to 
the City, or (B) the entity that then owns or operates all or substantially all of the New York City 
subway system. Grantee may not otherwise assign this Agreement, or any of its rights or 
obligations hereunder, without Grantor's prior written approval, not to be unreasonably withheld 
or delayed. Matters that may be taken into account in assessing the reasonableness of Grantor's 
disapproval, include, without limitation, whether the proposed assignee has and is likely to 
continue to have both the financial wherewithal and sufficient intluence or control over the 
operator of the New York City subway system to satisfy or cause to be satisfied Grantee's 
obligations and liabilities under the Agreement. 

(iii) Notwithstanding anything to the contrary in the foregoing, 
Grantee's assignment of this Agreement shall not release Grantee from any obligations or 
liabilities under the Agreement unless Grantee, in connection with a permitted assignment, has 
delivered to Grantor an instrument executed by the permitted assignee pursuant to which the 
assignee assumes all such obligations and liabilities. 

(c) For the avoidance of doubt, nothing in this Section 21 is intended to limit 
Grantee's right to authorize third parties to exercise Grantee's rights or perform Grantee's 
obligations under this Agreement as Grantee Designees. further, without waiving any 
limitations on the assignment of this Agreement if permitted, by Grantee as set forth in this 
Section 21. Grantor acknowledges that Grantee intends to lease its rights and interests under this 
Agreement to the MTA pursuant to the NYCT Master Lease, and Grantor hereby consents 
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thcn.:to, provided, howen:r. that notwithstanding any such lease. Grantee shall remain fully and 
completely responsible and liable for all obligations of Grantee pursuant to this Agreement. 

(d) Grantee shall not have the right to mortgage, pledge, or encumber any of 
its rights or interests under this Agreement. except as Grantor may otherwise consent in its sole 
discretion. 

(e) Nothing in this Agreement is intended to or shall limit in any manner 
Grantor's right to mortgage, pledge, or encumber, or assign or otherwise convey the Property or 
any of its interests under this Agreement. 

22. Easement Administration. 

(a) The City hereby designates the Hudson Yards Development Corporation 
("HYDC") to administer and manage this Agreement on behalf of Grantee in the capacity of 
Easement Administrator. The City shall have the unilateral right, which may be exercised in its 
sole discretion, to terminate such designation and to designate a different entity as the Easement 
Administrator by notice to Grantor. Notwithstanding anything to the contrary, the City agrees 
that (i) the Easement Administrator (whether HYDC or, if applicable, a different entity 
designated by the City as aforesaid) shall have the power and authority to act on behalf of and 
bind the City as to all matters arising under this Agreement (including, without limitation, 
issuing consents, approvals and the like) and (ii) Grantor and all other interested parties shall, for 
all purposes, be entitled to rely upon the agreements, consents and approvals of Easement 
Administrator (whether HYDC or, if applicable, a different entity designated by the City as 
aforesaid) as binding upon the City. 

(b) Extell agrees that (i) in cases where this Agreement requires the approval 
of Ex tell, such approval shall be deemed given if the approval of either of the entities comprising 
Extell is obtained and (ii) the liability of the two (2) entities comprising Extell pursuant to this 
Agreement shall be joint and several. 

23. Acts and Omissions of Grantor's Designees and Grantee's Designees. 

(a) Any of Grantee's rights and/or obligations under this Agreement may be 
exercised or performed by Grantee's Designees in the sole discretion of Grantee; provided, 
however, that, no such exercise or performance by Grantee's Designees shall be deemed to 
release Grantee from any of its obligations and liabilities under this Agreement or in connection 
therewith. The City acknowledges that it is a material inducement to Grantor entering into this 
Agreement that the City shall at all times be fully and completely responsible to Grantor for all 
acts and omissions of Grantee's Designees in connection with this Agreement, except if and to 
the extent that the City has assigned this Agreement and has been released from its obligations 
and liabilities under this Agreement pursuant to Section 2 I. 

(b) Any of Grantor's rights and/or obligations under this Agreement may be 
exercised or performed by Grantor's Designees in the sole discretion of Grantor; provided, 
however, that, no such exercise or performance by Grantor's Designees shall be deemed to 
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release Grantor from any of its obligations and liabilities under this Agreement or in ~.:onnection 
therewith. 

24. Easement Termination. The Permanent Easement shall not terminate nor shall be 
deemed to have terminated or been abandoned by Grantee unless Grantee contirms in writing to 
Grantor that Grantee has issued publicly an ofticial determination (a .. Termination 
Determination .. ). that (i) it has permanently abandoned the construction of the Extension or (ii) 
if the Extension has been constructed, that Grantee has permanently abandoned the operation of 
the Extension. Upon a Termination Determination, (i) the Permanent Easement and this 
Agreement shall, automatically and without further act, be of no further force and effect, except 
with respect to provisions hereof which are expressly stated to survive termination and (ii) upon 
request of either of Grantor or Grantee, the other party shall execute and deliver a Termination of 
Easement in recordable form evidencing the termination, as aforesaid, of the Permanent 
Easement and this Agreement, provided, however, that the failure to so execute or deliver such 
Termination of Easement shall not affect such termination in accordance with the provisions 
hereof. In connection with the termination of this Agreement, Grantee shall have the obligations 
set forth in Section l2(a), which obligations shall survive the termination of this Agreement. 

25. Notices. 

(a) Each notice, demand, request or other communication in connection with 
this Agreement ("Notice'') shall be either: (i) sent by nationally known overnight delivery 
service, with delivery of service acknowledged in writing by the party receiving the same, or (ii) 
sent by United States certified mail, return receipt requested, in each case to the addresses 
indicated below or to such other address as may be specified by notice sent in accordance 
herewith. 

If to Grantor: 

Strategic/Extell 34th Street, LLC 
805 Third A venue, 7th Floor 
New York, New York 10022 
Attention: Gary Barnett and 
Attention: Tony Mannarino and 
Attention: JeffTorkin 

and to: 

West 33rd Street LLC 
805 Third A venue, 7th Floor 
New York, New York I 0022 
Attention: Gary Barnett and 
Attention: Tony Mannarino and 
Attention: JcffTorkin 

and to: 
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Rosenberg & Estis, P.C. 
733 Third Avenue, 14th Floor 
New York, NY 10017 
Attention: Richard L. Sussman, Esq. 

If to Grantee: 

The City of New York 
c/o Hudson Yards Development Corporation 
225 W. 34th Street, Suite 1402 
New York, New York 10122 
Attn.: General Counsel and 
Attn.: President 

and to: 

New York City Law Department 
100 Church Street, 6th Floor 
New York, New York 10007 
Attn.: Chief, Economic Development Division 

If to the MTA: 

Metropolitan Transportation Authority 
34 7 Madison A venue 
New York, New York 10017 
Attention: Director of Real Estate 

and to 

New York City Transit Authority 
2 Broadway 
New York, New York 10004 

Attention: Senior Vice President, Chief Engineer, 
and Vice Presfdent & General Counsel 

and to 

MTA Capital Construction Company 
2 Broadway 
New York, New York 10004 
Attention: General Counsel 
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(b) Each such notic\! shall be d\!emcd effective on (i) the date of delivery. if 
sent by nationally knO\vn overnight delivery service, or (ii) the date that is five (5) days alter 
deposit in the mail, if sent by United States certified mail. 

26. Estoppel Certificate. Grantee agrees, at any time and from time to time, within 
ten (I 0) business days of request by Grantor, to execute. acknowledge and deliver to Grantor, a 
statement in writing addressed to Grantor, any existing or prospective mortgagee of the Property, 
any tenant of the Property and/or any other party designated by Grantor certifying (i) that this 
Agreement is unmodified and in full force and effect (or, if there have been modifications, that 
the same is in full force and effect as modified and stating the modifications), (ii) whether or not, 
to the best knowledge of Grantee, there exists any default by Grantor or Grantee in the 
performance of any covenant, agreement, term, provision or condition contained in this 
Agreement, and. if so, specifying each such default of which Grantee may have knowledge, and 
(iii) as to such other matters related to this Agreement as Grantor shall request, it being intended 
that any such statement delivered by Grantee pursuant hereto may be relied upon by Grantor and 
any and all such other parties to whom it is addressed. 

27. Counterparts. This Agreement may be executed in counterparts, all of which 
counterparts, when taken together, shall be deemed a fully executed instrument. 

28. Modifications in Writing. No modification, amendment, waiver or release of any 
provision of this Agreement or the Easements shall be valid or binding for any purpose unless in 
writing and duly executed by the party against whom the same is asserted. Any modifications to 
this Agreement are subject to the consent of the MT A. 

29. Entire Agreement. This Agreement contains the entire understanding of the 
Parties with respect to the subject matter hereof, and supersedes all other prior written and oral 
agreements between the Parties, including, without limitation, the Lease which is being 
terminated concurrently with the execution and delivery of this Agreement. 

30. Severability. If any clause, provision, article or section of this Agreement shall be 
deemed to be invalid, illegal or unenforceable by any court of competent jurisdiction, the 
validity, legality or enforceability of the remaining provisions shall not in any way be affected or 
impaired thereby provided that the severance of such clause, provision, article or section does not 
fundamentally eftect or alter the intent of this Agreement. 

31. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of New York, excluding New York's rules regarding 
conflict of laws and any rule requiring construction against the draftsperson. 

32. Non-Waiver. Failure of a party to enforce or otherwise require the pertormance 
of any of the terms and conditions of this Agreement at the time or in the manner as set forth 
hcn:in shall not be deemed a \vaiver of any such terms or conditions by such party. 
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33. Prioritv. It is intended that the Easements shall be senior to any and all liens, 
trnam:ics, encumbrances, easements and other interests in respect of the Property. 

3-l. lleadings and Captions. The section headings herein are for rdl:rence purposes 
only and are to be given no eftcct in construction or interpretation hereunder. 

35. Further Assurances. Grantor and Grantee shall each execute, acknowledge and, if 
speci tically requested to do so, cause to be recorded or tiled, all further instruments or other 
documents that may be reasonably necessary to comply \Vith or otherwise give effect to the terms 
and conditions of this Agreement. 

36. No Third-Party Beneficiaries. The terms and provisions of this Agreement shall 
create no right in any person or entity (including, without limitation, the MTA) other than the 
Parties and their respective, permitted successors and assigns, and no third party (including, 
\vithout limitation, the MT A) shall have the right to enforce the terms of this Agreement. The 
foregoing limitations are not intended to preclude the MT A from being a Party to this 
Agreement, or to apply to the MTA, in the event that this Agreement is assigned to the MTA in 
accordance with Section 21. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as ofthe day 
and year first above written. 

ATTEST: 

By: ________________ ___ 
Name: 
Title: 

STRATEGIC/EXTELL 34TH STREET, LLC 

By: ~ 
------~-------------
Name: Gary Barnett 
Title: President 

WEST 33RD STREET LLC 

By: ~ 
Name: Gary Barnett 
Title: President 

THE CITY OF NEW YORK 

By: ---------------------
Name: Robert K. Steel 
Title: Deputy Mayor for Economic 

Development 

APPROVED AS TO FORM: 

OFFICE OF THE CORPORATION 
COUNSEL 

By: ------------------------
Name: 
Title: Acting Corporation Counsel 
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1~ WITNESS WHEREOF. the Parties have caused this Agreement to he executed as ofthe day 
and year lirst above written. 

ATTEST: 

I' T 

STRATEGIC/EXTELL 3-lTH STREET, LLC 

By: ____________________ _ 
Name: Gary Barnett 
Title: President 

WEST 33RD STREET LLC 

By: ---------------------
Name: Gary Barnett 
Title: President 

THE CITY OF NEW YORK 

APPROVED AS TO FORM: 

OFFICE OF THE CORPORATION 
COUN L 
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STATE OF NEW YORK 
) ss.: 

COUNTY OF NEW YORK ) 

On the {z.,-6--day of 0 C f , 2010 before me, the undersigned, a notary in and for said 
state, personally appeared GARY BARNETT, personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

-..... 
Notary Public 

GESB•FLEE 
NarAFrf PUBLIC, Stal8 (j*-Yadc 

No. 01LE8150573 
Qualified In Queens CountY 

Commission Expires July 31, 2014 
............. 

On the __ day of , 2010 before me, the undersigned, a notary in and for said 
state, personally appeared ROBERT K. STEEL, personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

On the day of , 2010 before me, the undersigned, a notary in and for said 
state, personally appeared , personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

Notary Public 
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STATE OF NEW YORK 
) ss.: 

COUNTY OF NEW YORK ) 

On the __ day of . 20 I 0 before me. the undersigned, a notary in and for said 
state, personally appeared GARY BARNETT, personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument. the individual. or the person upon behalf of which the 
individual acted. executed the instrument. 

Notary Public 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

On the / l_ day of t!J~y: 20 I 0 before me, the undersigned, a notary in and for said 
state. personally appeared ROBERT K. STEEL, personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument, the individual, or the person upon behalf of which the 
individual acted, executed the instrument. 

STATE OF NEW YORK JOSEPHINE MIRANDA 
) ss.: NOTARYPUBLIC,STATEOFNEWYORK 

N0.01MI8184430 
COUNTY OF NEW YORK ) QUALIFIEDINRICHMONDCOUNTY SEAL~ 

-#--- MY COMMISSION EXPIRES APRIL 23,2011 'j 

On the -f):_ day of~ 20ij0 b ·fore me. the undersigned, a notary in and for said 
state, personally appeared · 1 ~ , ersonally known to me or proved to me on the 
basis of satisfactory evidencetObe the indi idual whose name is subscribed to the within 
instrument and acknowledged to me that he/she executed the same in his/her capacity and that by 
his/her signature on the instrument, the individual, or the person chalf of \Vh · the 
individual acted. executed the instrument. 
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EXHIBIT A 
METES & BOUNDS DESCRIPTION OF ··PROPERTY" 

• ' ' 



• • 11tleNo. NY1005lt 

SCHEDULE A· Coadauecl 

........ Dagtpdol qfLat J ... Put a« 1ft 51i 

ALL tblt cataiD plot. piece or parcel oflmd, aitullo.lyiq aad bema ia tho Boroup of Manhattaa, City, County aad State of 
New York llld beiDa more pu1k:ullrly bouadod IDd dacribod u follows: 

BBOINNJNO II tblll comer Cormocl by the iDtenectioD of tho DOrtb«ly side ofWCIII 33nl Sueet with the eu&cdy lido of 11th 
A...-ue; 

RUNNING 111ENCB DOithr:rly l1oq the eaeady lide of 1 lth Awaue. 197.SO feet to the comer formed by tbo ~of 
tho easterly lido of 11th Avenue with the IOUtbcrty side ofWCtl. 34th S1recc; 

'JliENCE eatafy iJoa1 tbc IOUtbcrty side ofWOil34th Street. 213.75 feet to a poim on the waterly liDe ofTha Plrt (u shown 
oa CPC MIP No. 040S07MMM); 

11IENCB IOUtbcrly fiJrm.ina aa bllsicr auale ~ J3 degree~ 34 miautc:~~ 25 scc:oodl with tba previous c:ounc aadlloaa tbo 
wataly liDo of1be Park. 198.75 feet to tbe DCidllrly side of West 33nl Sired; 

nmNCB wacedy alo111 tbo nortbaiy side ofWeiiA. 33nl Street, 53.49 feet; 

THENCE DOitllerty II riibl aoafea to. tbe aortberly sidG ofWC1133rd Street. 98. 7.5 feat to the CCDfer liDe oftbe block.bdwea~ 
Wflll.l3rd SlleDt IDii West 34th Snct; 

nmNCB we8rly alona said center line and .,..Uol with tbe noJthcrly side of West Jlnl Street. 7.5 feet; 

1liENCE IOI.ltbcriy peralJd with 11th A wnuo IDd put of the dislmce through a party wall 98.7 .5 fed to tho IXll1bcrly side of 
Well 33rd Stled; 

11IENCB westerly alona the aorthcrly side of West 33rd Street, 63 feet to the comer at the point or place of BEOINNINO. 

D ... Prf8Ced: September 23, 2010 



----·----·---~- ----------

• • Tide No. NYII051t 

SCHEDULE A- Coadaued 

Pggll CL915); 

ALL tt. catliD plol, p~ or pEel of laad, •itua. lyint llld bcina in the &roup ofManhdaa. Couuty. City IDd State of 
New York, bouDdcd md delcn'bed 11 foiiOWI! 

BEOINNINO at a poim ma tbe Northerly lido otWell llrd Street, diltaal63 feat P.ata-ly 1iom the coraer formcld by tho 
~ oftbll Nordlaty lidD oiWOillJn:l SWat widl the P.altldy lido of 11th A......., 

RUNNJNO 111BNCB EMtaiy lloaa tbe Slid Northerly side ofWCit 33rd Stree~, 75 feet; 

THENCB Nonbaly mi parallel with tbe aid F.ataly side of 11th Awaue, 98 feet 9 iDcbel to tho caller liDo of !he block; 

THENCB WCitedy a1ooa the llid cemer liDe of the block. 7S feet; 

11IENCB Soulbcdy apia puUict with tbe Eulcrly side of II th Avamc IDCl pat oftbr: dbtaace throuab a party wall, 98 feet 9 
lncbel to tbe Nortllerfy side ofWCit 33rd sa-t to tbr: poiat or place of BEGlNNlNO. . 

For conW)IQIICI"f o11ly 
if inUndMJ ID IJ. COIWqll/. 

Date Pr!Dted: September 23,2010 

ToJdher with all ript, title aod interest of, in and to aoy ltrectlllld roada 
abuttiq the above described premises, to the ceoter line thereof. 



EXHIBIT B 
VISUAL DEPICTIONS OF EASEMENT AREAS 

The attached drawings are only for purposes of defining certain areas referenced in this 
Agreement. Any references ~m these drawings to areas as easements, or as permanent 
easements, temporary easements, interim easements or otherwise, should be disregarded and 
reference should be made to the pertinent provisions in this Agreement for purposes of 
determining what. if any, easement has been granted. 
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EXHIBIT C 
Metes and Bounds Descriptions 

In the matter of describing the metes and bounds of easements to be acquired for the 
Hudson Yards Number 7 Subway line Extension and the metes and bounds of certain 
excluded areas from those easements, along llth Avenue (100 feet wide) from West 24th 
Street (60 feet wide) to West 41 51 Street (60 feet wide), and along West 41'1 Street (variable 
width) from 11th A venue to 7th A venue (l 00 feet wide), in which all streets mentioned are 
as laid out on the "City Map" of the City of New York, Borough of Manhattan, follows: 

Project elevation 0.000 feet refers to New York City Transit Authority Datum, which is 
97.347 feet below the U.S. Coast and Geodetic Survey mean sea level at Sandy Hook, New 
Jersey, established in 1929. 

Block 705, Lots 1, S and Part of 54 

Section 1 

Horizontal limits 

Beginning at a point on the northeasterly line of West 33rd Street (60 feet wide), said point 
being distant 19.25 feet southeasterly from the intersection of the southeasterly line of l1 1h 
Avenue ( 100 feet wide) with the northeasterly line of the said West 33rd Street: 

l) Running thence, northeasterly, parallel to the southeasterly line of the said 11th 
Avenue and through tax lot 1 in Manhattan tax block 705, for 56.75 feet to a point; 

2) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lots l and 5 in Manhattan tax block 705, for 59.00 feet to a 
point; 

3) Thence, southwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot 5 in Manhattan tax block 705, for 56.75 feet to a point on 
the northeasterly line of the said West 33rd Street; · 

4) Thence, northwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and along the northeasterly line of the said West 33rd Street, for 59.00 feet 
back to the point of beginning. 

Vertical limits 

The vertical limits of the above permanent easement parcel shall extend vertically upward 
from elevation -10.00 feet to elevation 55.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lots l and 5 in Manhattan tax block 705 as shown on 
the "Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed 
on December 9, 2008, and comprises an area of 3,348 square feet or 0.076860 acres, with a 
volume of 217.620 cubic feet within the said vertical limits. 

- I -

I I 
I 



Section 2 

Horizontal limits 

Beginning at a point on the intersection of the southeasterly line of ll 1
h Avenue ( 100 feet 

wide) with the northeasterly line of West 33rd Street (60 feet wide); 

l) Running thence, northeasterly and along the southeasterly line of the said ll 1
h Avenue, 

for 65.7 5 feet to a point; 
2) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 

course, across tax lot 1 and through tax lot 5 in Manhattan tax block 705, for 120.00 
feet to a point; 

3) Thence, northeasterly, forming an interior angle of 270° 00' 00" with the previous 
course, through tax lot 5 and across tax lot 1 in Manhattan tax block 705, for 131.75 
feet to a point on the southwesterly line of West 341

h Street ( 100 feet wide); 
4) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 

course and along the southwesterly line of the said West 341
h Street, for 93.73 feet to a 

point; 
5) Thence, southwesterly, forming an interior angle of 83° 34' 20" with the previous 

course and across tax lot 54 in Manhattan tax block 705, for 198.75 feet to a point on 
the northeasterly line of the said West 33rd Street; 

6) Thence, northwesterly, forming an interior angle of 96° 25' 40" with the previous 
course and along the northeasterly line of the said West 33rd Street, for 191.48 feet 
back to the point of beginning. 

Vertical limits 

The vertical limits of the above permanent easement parcel shall extend vertically upward 
from elevation 55.00 feet to elevation 129.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lots 1, 5 and 54 in Manhattan tax block 705 as shown 
on the "Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map" 
existed on December 9, 2008 , and comprises an area of 24,204.5 square feet or 0.55566 
acres, with a volume of 1,779,031 cubic feet within the said vertical limits. 

Section 2A 

Horizontal limits 

Commencing at a point on the intersection of the southeaster! y I ine of ll th A venue ( l 00 
feet wide) with the northeasterly line of West 3Yd Street (60 feet wide). Running thence 
southeasterly and along the northeasterly line of the said West 33rd Street, for 146.42 feet to 
a point. Thence, northeasterly and at right angles to the northeasterly line of the said West 
33rd Street, for 53.25 feet to the point of beginning: 
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1) Running thence, northeasterly, parallel to the southeasterly line of 11 1
h Avenue and 

through tax. lots 54 and I in Manhattan tax block 705, fur 86.X3 feet to a point; 
2) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 

course and through tax. lot 1 in Manhattan tax block 705, for 20.58 feet to a point; 
3) Thence, southwesterly. fom1ing an interior angle of 900 00' 00" with the previous 

course and through tax lots 1 and 54 in Manhattan tax block 705. for 75.50 feet to a 
point; 

-+) Thence. southeaster! y. forming an interior angle of 270° 00' 00" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 26.72 feet to a point; 

5) Thence, southwesterly. forming an interior angle of 83° 34'20" with the previous 
course and through tax lot 54 in Manhattan tax block 705. for 11.40 feet to a point; 

6) Thence, northwesterly, forming an interior angle of 96° 25' 40" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 46.03 feet back to the 
point of beginning. 

Vertical limits 

The vertical limits of the above permanent easement parcel shall extend vertically upward 
from elevation 129.00 feet to elevation 131.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lots 1 and 54 in Manhattan tax block 705 as shown on 
the "Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed 
on December 9, 2008, and comprises an area of 2,082.9 square feet or 0.047817 acres, with 
a volume of 4,166 cubic feet within the said vertical limits. 

Section 3 

Horizontal limits 

Commencing at a point on the intersection of the southeaster! y line of 11th A venue ( 1 00 
feet wide) with the northeasterly line of West 33nl Street (60 feet wide). Running thence 
southeasterly and along the northeasterly line of the said West 33nl Street, for 5.00 feet to a 
point. Thence, northeasterly and at right angles to the northeasterly line of the said West 
33rd Street, for 5.00 fet:t to the point of beginning: 

I) Running thence, northeasterly, parallel to the southeasterly line of ll 1
h Avenue and 

through tax lot 1 in Manhattan tax block 705, for 46.75 feet to a point; 
2) Thence, southeasterly. forming an interior angle of 90° 00' 00" with the previous 

course, through tax lot I in Manhattan tax block 705, for 21.25 feet to a point; 
3) Thence, northwesterly. forming an interior angle of 270° 00' 00" with the previous 

course, through tax lot I in Manhattan tax block 705, for 1.50 feet to a point; 
4) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 

course, through tax lots I. 5 and 54 in Manhattan tax block 705, for 142.33 feet to a 
poinr; 

5) Thence, southwesterly. forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 1.50 feet to a point; 
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6) Thence. southeasterly, forming an interior angle of 270° 00' 00" with the previous 
course, through tax lot 54 in Manhattan tax block 705. for 23.69 feet to a point; 

7) Thence. southwesterly. forming an interior angle of 83° 34' 20" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 47.06 feet to a point; 

HI Thence, nonhwesterly, forming an interior angle of 96° 25' -W" with the previous 
course and through tax lots 54. 5 and I in Manhattan tax block 705, for 182.01 feet 
back to the point of beginning. 

Vertical limits 

The vertical limits of the above permanent easement parcel shall extend vertically upward 
from elevation 129.00 feet to elevation 209.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lots 1 and 5 in Manhattan tax block 705 as shown on 
the "Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map'' existed 
on December 9, 2008, and comprises an area of 8,845.89 square feet or 0.2030737 acres, 
with a volume of 707,671 cubic feet within the said vertical limits. 

Section 3A 

Horizontal limits 

Commencing at a point on the intersection of the southeaster! y line of 11th A venue ( 100 
feet wide) with the northeasterly line of West 33rd Street (60 feet wide). Running thence 
southeasterly and along the northeasterly line of the said West 33rd Street, for 5.00 feet to a 
point. Thence, northeasterly and at right angles to the northeasterly line of the said West 
3 3 rd Street, for 51.7 5 feet to the point of beginning: 

1) Running thence, northeasterly, parallel to the southeasterly line of 11th Avenue and 
through tax lot 1 in Manhattan tax block 705, for 1.83 feet to a point; 

2) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lots 1, 5 and 54 in Manhattan tax block 705, for 187.48 feet to 
a point; 

3) Thence, southwesterly, forming an interior angle of 83° 34' 20" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 1.84 feet to a point; 

4) Thence, northwesterly; forming an interior angle of 96° 25' 40" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 23.69 feet to a point; 

5) Thence, northeasterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 1.50 feet to a point; 

6) Thence, northwesterly; forming an interior angle of 270° 00' 00" with the previous 
course and through tax lots 54, 5 and 1 in Manhattan tax block 705, for 142.33 feet to 
a point; 

7) Thence, southwesterly, forming an interior angle of 270° 00' 00" with the previous 
course and through tax lot I in Manhattan tax block 705, for 1.50 feet to a point; 

X) Thence, northwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot I in Manhattan tax block 705, for 21.25 feet hack to the 
point of beginning. 

.. ~-



Vertical I imits 

The vertical limits of the above interim casement parcel shall c.'< tend vertically upward 
from elevation 12g.oo feet to elevation 228.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lots l and 54 in Manhattan tax block 705 as shown on 
the "Tax Map'' of the City of New York, Borough of Manhattan, as said "Tax Map" existed 
on December g, 2008, and comprises an area of 12g.oo square feet or O.Q02g61 acres, with 
a volume of 12,771 cubic feet within the said vertical limits. 

Section 4 

Horizontal limits 

Commencing at a point on the intersection of the southeaster! y line of ll 1
h A venue ( 100 

feet wide) with the northeasterly line of West 33rd Street (60 feet wide). Running thence 
southeasterly and along the northeasterly line of the said West 33rd Street, for 5.00 feet to a 
point. Thence, northeasterly and at right angles to the northeasterly line of the said West 
33rd Street, for 5.00 feet to the point of beginning: 

l) Running thence, northeasterly, parallel to the southeasterly line of ll 1
h Avenue and 

through tax lot l in Manhattan tax block 705, for 46.75 feet to a point; 
2) Thence, southeasterly, forming an interior angle of goo 00' 00" with the previous 

course, through tax lot 1 in Manhattan tax block 705, for 21.25 feet to a point; 
3) Thence, northwesterly, forming an interior angle of 270° 00' 00" with the previous 

course, through tax lot 1 in Manhattan tax block 705, for 1.50 feet to a point; 
4) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 

course, through tax lots 1, 5 and 54 in Manhattan tax block 705, for 142.33 feet to a 
point; 

5) Thence, southwesterly, forming an interior angle of goo 00' 00" with the previous 
course and through tax Jot 54 in Manhattan tax block 705, for 1.50 feet to a point; 

6) Thence, southeasterly, forming an interior angle of 270° 00' 00" with the previous 
course, through tax Jut 54 in Manhattan tax block 705, for 23.69 feet to a point; 

7) Thence, southwesterly, forming an interior angle of 83° 34' 20" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 47.06 feet to a point; 

8) Thence, northwesterly, forming an interior angle of 96° 25' 40" with the previous 
course and through tax lots 54, 5 and l in Manhattan tax block 705, for 182.0 l feet 
back to the point of beginning. 
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Verti~:allimits 

The vertical limits of the ahovc interim casement par~:cl shall extend vertically upward 
from elevation 209.00 feet to elevation 228.00 feet within the horizontal limits described 
a hove. 

This section consists of parts of tax lots l and 5 in Manhattan tax block 705 as shown on 
the '"Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed 
on December 9, 2008, and comprises an area of 8,845.89 square feet or 0.2030737 acres, 
with a volume of 168,072 cubic feet within the said vertical limits. 

Section 5 

Horizontal limits 

Commencing at a point on the intersection of the southeasterly 1 ine of ll th A venue ( 100 
feet wide) with the northeasterly line of West 33rd Street (60 feet wide). Running thence 
southeasterly and along the northeasterly line of the said West 33rd Street, for 95.50 feet to 
a point. Thence, northeasterly and at right angles to the northeasterly line of the said West 
33rd Street, for 5.00 feet to the point of beginning: 

1) Running thence, northeasterly, parallel to the southeasterly line of 11th Avenue and 
through tax lot 5 in Manhattan tax block 705, for 48.25 feet to a point; 

2) Thence, southeasterly, forming an interior angle of 90° 00' 00" with the previous 
course, through tax lots 5 and 54 in Manhattan tax block 705, for 69.08 feet to a point; 

3) Thence, southwesterly, forming an interior angle of 90°00' 00" with the previous 
course and through tax lot 54 in Manhattan tax block 705, for 48.25 feet to a point; 

4) Thence, northwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lots 54 and 5 in Manhattan tax block 705, for 69.08 feet back 
to the point of beginning. 

Vertical I imits 

The vertical limits of the above parcel for the loading dock area (which is an exclusion 
from the easements granted) shall extend vertically upward from elevation 129.00 feet to 
elevation 149.00 feet within the horizontal limits described above. 

This section consists of parts of tax lots 5 and 54 in Manhattan tax block 705 as shown on 
the "Tax Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed 
on December 9, 2008, and comprises an area of 3,333.1 square feet or 0.07652 acres, with a 
volume of 66,662 cubic feet within the said vertical limits. 
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Section 6 

Horizontal limits 

Beginning at a point on the of southeaster! y I inc of I lth A venue ( I 00 feet wide), said point 
being distant 129.70 feet northeasterly from the intersedion of the southeasterly line of the 
said lith Avenue with the northeasterly line of West 33nl Street (60 feet wide): 

I) Running thence, southeasterly, parallel to the northeasterly line of the said West 33nJ 
Street and through tax lot l in Manhattan tax block 705, for 120.00 feet to a point; 

2) Thence, northeasterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot l in Manhattan tax block 705, for 47.00 feet to a point; 

3) Thence, northwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot l in Manhattan tax block 705, for 120.00 feet to a point on 
the southeasterly line of the said lith Avenue; 

4) Thence, southwesterly, forming an interior angle of 90° 00' 00" with the previous 
course and along the southeaster! y I ine of the said ll th A venue, for 4 7.00 feet back to 
the point of beginning. 

Vertical! imits 

The vertical limits of the above permanent easement parcel shall extend vertically upward 
from elevation -10.00 feet to elevation 83.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lot lin Manhattan tax block 705 as shown on the "Tax 
Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed on 
December 9, 2008, and comprises an area of 5,640 square feet or 0.12948 acres, with a 
volume of 524,520 cubic feet within the said vertical limits. 

Section 7 

Horizontal I imits 

Beginning at a point on the of southeasterly line of ll th Avenue (100 feet wide), said point 
being distant 59.70 feet northeasterly from the intersection of the southeasterly line of the 
said lith Avenue with the northeasterly line of West 33 .... 1 Street (60 feet wide): 

l) Running thence, southeasterly, parallel to the northeasterly line of the said West 33nl 
Street and through tax lots l and 5 in Manhattan tax block 705, for 120.00 feet to a 
point; 

2) Thence, northeasterly, forming an interior angle of 90° 00' 00" with the previous 
course and through tax lots 5 and l in Manhattan tax block 705, for 47.00 feet to a 
point; 

J) Thence. northwesterly. forming an interior angle of 90° 00' 00" with the previous 
course and through tax lot I in Manhattan tax block 705. for 120.00 feet to a point on 
the southeaster! y I ine of the said I l'h A venue; 
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4) Tht:nce, southwesterly. forming an interior angle of 90° 00' 00'' with the previous 
course and along the southeasterly line of the said 11'h A venue, for 4 7.00 feet back to 
the point of beginning. 

Vertical limits 

The vertical limits of the above permanent easement pared shall extend vertically upward 
from elevation -10.00 feet to elevation 83.00 feet within the horizontal limits described 
above. 

This section consists of parts of tax lot 1 in Manhattan tax block 705 as shown on the "Tax 
Map" of the City of New York, Borough of Manhattan, as said "Tax Map" existed on 
December 9, 2008, and comprises an area of 5,640 square feet or 0.12948 acres, with a 
volume of 524,520 cubic feet within the said vertical limits. 

Note: Any references in the above descriptions to areas as easements, or as permanent 
easements, temporary easements, interim easements or otherwise, should be disregarded 
and reference should be made to the pertinent provisions in this Agreement for purposes of 
determining what, if any, easement has been granted. 
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EXHIBIT 0 
DESCRIPTION OF GRANTOR SIDEWALK ACCESS AREAS 

The attached drawing is only for purposes of depicting the Grantor Sidewalk Access Areas and 
reference should be made to the pertinent provisions in this Agreement for purposes of 
detennining what, if any, easement has been granted. 
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Exhibit D - Description of Grantor Sidewalk Access Areas 
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EXIIIBIT E 
INDEX OF BASELINE PLANS 
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EXHIBIT F 
MTA LETTER OF SUPPORT 



1~ Capital Construction 

Mr. Robert K. Steel 
Deputy Mayor for Economic Development 
The City ofNew York 
City Hall 
New York, New York 10007 

October 4, 2010 

Re: Easement Agreement (the "Easement Agreement") among the City of New York 
(the "City") and Strategic/Extell 34th Street, LLC, and West 33rd Street LLC 
(collectively, "Grantor"), dated as of ()c.l.~ I L2010 (the "Effective Date"), 
concerning Block 705, Lots 1, 5, and part of 54 in Manhattan (the "Property") in 
connection with the construction and operation of the No. 7 Subway Extension 
(the "Extension") 

Dear Mr. Steel: 

This letter is in reference to the Easement Agreement, to which a copy of this letter will 
be attached. 

l. MT ACC and NYCT Support of Pass-Through Obligations and Rights 

MTA Capital Construction ("MTACC") and New York City Transit Authority ("NYCT") 
(collectively, the "MTA Entities") hereby acknowledge that the City is entering into the 
Easement Agreement for purposes of the Extension and that the Easement Agreement obligates 
the City to cause certain tasks to be performed and certain requirements and standards to be 
satisfied and/or complied with, and to cause Grantor to be permitted to exercise certain rights, all 
as described in the following sections of the Easement Agreement (collectively, the "Pass­
Through Obligations and Rights"): 

Sections l (all); 2 (all); 3 (all); 4 (all except (a)(v)); 5 (all except (d), 
(e), (j)); 6(c)(iii)(B); 7(a)(i) and (ii) and (b); 8 (all); 9(c) and {d); 
lO(a) and (b); 11; 13(a); l6(b); 19 

The MT A Entities hereby advise the City that the Pass-Through Obligations and Rights 
are acceptable to the MT A Entities, and, therefore, the MT A Entities confirm that they intend to 
perform, satisfy, comply with and/or penn it the exercise of, as applicable to the MT A Entities, 
the Pass-Through Obligations and Rights, subject to Section 2 of this letter. Although the MT A 
Entities recognize that the City is relying on this letter in entering into the Easement Agreement, 
this letter is not intended to be and shall not be construed as an assignment to or assumption by 
either of the MT A Entities of any of the Pass-Through Obligations and Rights. 
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Without limiting the foregoing, the MT A Entities specitically acknowledge that the 
Easement Agreement affords Grantor certain Support and Connection Rights

1 
to have Grantor's 

Improvements connect to and derive support from Load Bearing Subway Improvements at 
Connection Locations and in accordance with the Load Specifications, as shown, identi tied or 
described in the Baseline Plans. MTACC acknowledges that its design consultant for the 
Extension, Parsons Brinckerhoff, designed such Load Bearing Subway Improvements, specified 
such Connection Locations, and developed such Load Specifications under the direction and 
oversight of the MTACC, with input from the Hudson Yards Development Corporation. 
Therefore, subject to Section 2 of this letter, the MT A Entities intend to permit the exercise of 
Grantor's Support and Connection Rights in a manner consistent with the Load Bearing Subway 
Improvements, Connection Locations and Load Specifications of the Baseline Plans. 

2. City Acknowledgements and Commitments 

The City acknowledges that neither this letter, nor any of the Pass-Through Obligations 
and Rights, are intended to limit or to be construed as limiting the authority of either of the MT A 
Entities (the "MT A Authority") to impose any conditions or limitations on any Pass-Through 
Rights and Obligations pursuant to (x) any applicable federal, New York State or New York City 
law, rule or regulation, or (y) any rule, regulation or policy adopted by or otherwise established 
by either of the MT A Entities in connection therewith or in furtherance of their responsibilities to 
operate and maintain the safety and security of the New York City subway system ("MT A 
Authority Conditions and Limitations"). 

Also, the City hereby agrees that, notwithstanding the MTA Entities' expression of 
support of the Pass-Through Obligations and Rights in Section 1 of this letter, neither of the 
MTA Entities shall be responsible for any costs, expenses, penalties, damages, losses, or other 
liabilities (collectively, the "Liabilities"), if any, caused by or associated with (x) the imposition 
by either of the MT A Entities of any MT A Authority Conditions or Limitations that are 
inconsistent with any Pass-Through Obligations or Rights, and/or (y) any acts or omissions on 
the part of either of the MT A Entities in furtherance of their responsibilities to operate and 
maintain the safety and security of the New York City subway system, but which are inconsistent 
with any Pass-Through Obligations or Rights. The City agrees to hold the MTA Entities 
harmless from any and all Liabilities. The City's agreements as aforesaid shall be reflected in 
the indenture ("Indenture") to be entered into among the City, the Metropolitan Transportation 
Authority and NYCT pursuant to which the City's rights under the Easement Agreement shall be 
added to the property leased by the City to NYCT pursuant to the Agreement of Lease dated 
June I, 1953 (as subsequently amended, restated and extended) between the City and the NYCT 
pertaining to the leasing of rapid transit facilities (the "Master Lease"). 

The City further agrees that, in its capacity as Grantee under the Easement Agreement, it 
shall not agree or consent to any modifications or additions to the Easement Agreement without 
the consent of the applicable MT A Entity(ies), and that it shall represent and promote the needs 
and interests of the MTA Entities as necessary and appropriate in connection with Grantor's and 

1 
All capitalized terms not otherwise Jetined herein shall have the meanings ascribed to them in the Easement 

Agreement. 

) 



Grantee's excrc1se of their respective rights under the Easement Agreement. as \veil as 
discussions and negotiations in connection therewith. Such City agreement shall also he 
retlected in the Indenture. 

Please indicate your acceptance with the foregoing by counter-signing four (4) originals 
of this letter where indicated belo\v. 

Sincerely, 

MT A CAPITAL CONSTRUCTION 

Name: Michael Horodniceanu 
Title: President, MT A Capital Construction 

NEW YORK CITY TRANSIT AUTHORITY 

rgast 
Title: President 

ACKNOWLEDGED AND AGREED: 

THE 

Title: Deputy t ayor for Economic Development 

APPROVED AS TO FOR1\I: 

TION COUNSEL 

J 



EXIIIBIT G 
LOADING DOCK SECURITY REQUIREMENTS 

Grantor shall. or shall cause a reputable and appropriately qualified security company. to: 

I. Install and maintain. at the street entrance (the ··Loading Dock Entrance") to the 
Loading Dock Area, as close to the curb line as practicable, moveable bollards and/or equivalent 
moveable protective barriers (collectively, '·Moveable Protective Barriers") that are sufficient 
to prevent unauthorized vehicular entry into the Loading Dock Area. Without limiting the 
foregoing, the Moveable Protective Barriers shall meet the standards set forth in ASTM Standard 
F2656 for a Condition Designation of M30. 

2. Cause a minimum of two appropriately qualified and trained security guards 
(each, a ''Qualified Security Guard") to provide security for the Loading Dock Entrance as 
follows: 

(a) Each vehicle seeking entry to the Loading Dock Area shall be inspected 
by one or more Qualified Security Guards prior to being permitted to pass the Moveable 
Protective Barriers and enter the Loading Dock Area. 

(b) The Moveable Protective Barriers shall be operated by a Qualified 
Security Guard from a location that is secure and separate from the Loading Dock Entrance. The 
Qualified Security Guard at the secure location shall communicate electronically with the 
Qualified Security Guard at the Loading Dock Entrance regarding the operation of the Moveable 
Protective Barriers. 

It is understood that the foregoing requirements relate solely and exclusively to the Loading 
Dock Area and the Loading Dock Entrance and Grantor shall have no obligations of any nature 
whatsoever with regard to security for, or relating to, entrances to the Vent Building. 




